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1 Appendix DP28 –  Site To The West Of The A1237 And South Of North Lane, 
Huntington, York - Appeal References APP/C2741/W/21/3282969, Inspector’s 
Report 17th March 2022, Secretary of State Letter 14th December 2022 
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2 Appendix DP29 –  Land At Sandleford Park, Newtown Road, Newbury - Appeal 
References APP/W0340/W/20/3265460, Inspector’s Report 29th November 2021, 
Secretary of State Letter 6th May 2022 
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Department for Levelling Up, Housing & Communities 
Maria Stasiak, Decision Officer 
Planning Casework Unit 
3rd Floor Fry Building 
2 Marsham Street 
London SW1P 4DF 

Email: PCC@levellingup.gov.uk 
 

 

 
 
 
Mr Owen Jones 
LRM Planning 
22 Cathedral Road 
Cardiff 
Wales 
CF11 9LJ 

Our ref: APP/W0340/W/20/3265460 
Your ref: 20/01238/OUTMAJ 

 
 
 
 
6 May 2022 

 
Dear Sir 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 78 
APPEAL MADE BY BLOOR HOMES AND SANDLEFORD FARM PARTNERSHIP  
LAND AT SANDLEFORD PARK, NEWTOWN ROAD, NEWBURY 
APPLICATION REF: 20/01238/OUTMAJ 
 
This decision was made by the Minister of State for Housing, Stuart Andrew MP, on behalf 
of the Secretary of State 
 

1. I am directed by the Secretary of State to say that consideration has been given to the 
report of Lesley Coffey BA Hons BTP MRTPI, who held a public local inquiry on 5-28 
May 2021 into your client’s appeal against the decision of West Berkshire Council to 
refuse your client’s application for outline planning permission, with all matters of detail 
reserved except for access for up to 1,000 new homes; 80 extra care housing units (Use 
Class C3) as part of the affordable housing provision; a new 2 form entry primary school 
(D1); expansion land for Park House Academy School; a local centre to comprise flexible 
commercial floorspace (A1-A5 up to 2,150 sq m, B1a up to 200 sq m) and D1 use (up to 
500sq m); the formation of new means of access onto Monks Lane; new open space 
including the laying out of a new country park; drainage infrastructure; walking and 
cycling infrastructure and other associated infrastructure works, in accordance with 
application Ref. 20/01238/OUTMAJ, dated 2 June 2020.   

2. On 25 February 2021, this appeal was recovered for the Secretary of State's 
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the 
Town and Country Planning Act 1990. 

Inspector’s recommendation and summary of the decision 

3. The Inspector recommended that the appeal be allowed, and planning permission 
granted subject to conditions.  

4. For the reasons given below, the Secretary of State agrees with the Inspector’s 
conclusions, except where stated, and agrees with her recommendation. He has decided 
to allow the appeal and grant planning permission. A copy of the Inspector’s report (IR) 
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agrees that together these measures would help to reduce the number of trips by cars 
and contribute to air quality improvements (IR16.219).  

Single Application 

26. Policy GS1 of the Housing Site Allocations DPD and Development Principle S1 of the 
Sandleford SPD require a single planning application for the Sandleford Strategic Site 
Allocation. For the reasons given at IR16.221-16.233 and further at IR16.248, the 
Secretary of State agrees with the Inspector and does not find that the failure to provide 
a single application for the entire allocation gives rise to any significant harm (IR16.248). 

Benefits 

27. For the reasons given at IR16.234-16.241, the Secretary of State agrees with the 
Inspector that the proposal would deliver up to 1,080 homes and would deliver 40% of 
the dwellings as affordable dwellings and these would include the Extra Care Units for 
which there is an identified need. The Secretary of State considers that the delivery of up 
to 1,000 units, including affordable and 80 extra care units, is a significant benefit and 
significant weight is afforded to the totality of housing delivery.  

28. The Secretary of States agrees the proposal would also deliver a Country Park that 
would be a benefit for residents of Newbury as well as future residents on the appeal 
site, and agrees that additional planting in the vicinity of Waterleaze Copse would be a 
further benefit of the proposal. He agrees that this should carry moderate weight 
(IR16.236).  

29. The Secretary of State agrees with the Inspector that limited weight should be afforded 
to the public transport provision since the bus service is required to meet the sustainable 
transport requirement of the Core Strategy and Sandleford SPD (IR16.237).  

30. He agrees that the provision of expansion land for Park House School would be a benefit 
of the proposal and that the expansion is required, not only to meet the educational 
needs arising from the proposed development, but also to accommodate the educational 
needs arising from the Donnington New Homes site and some existing demand within 
the District. He agrees that this should carry moderate weight (IR16.238).  

31. The Secretary of States agrees with the Inspector that the appeal scheme would provide 
economic benefits during the construction phase and the operational phase and would 
also increase expenditure in the local area. He agrees that the economic benefits should 
carry significant weight (IR16.239). 

32. The Secretary of State notes that the proposed off-site highway improvements are 
required to mitigate the effect of the proposed development on the local highway 
network. He agrees that these measures would also enable the local highway to operate 
more efficiently and facilitate the delivery of the Donnington New Homes site, and agrees 
with the Inspector that this benefit should be afforded moderate weight (IR16.240).  

33. The Secretary of State agrees the proposal would safeguard the ancient woodland on 
the site and the management proposals in relation to the ancient woodland would be a 
benefit of the proposal, but like the Inspector recognises that this benefit must be 
weighed against any harm arising from the increased recreational use of the Country 
Park and the ancient woodlands. He agrees with the Inspector and considers that the 
proposal would be an overall benefit in this regard (IR16.241). The Secretary of State 
affords this benefit limited weight. 

Page 7 of 43



Report APP/W0340/W/20/3265460 

 

 

https://www.gov.uk/planning-inspectorate                  Page 137 

Unless uncontested there would need to be a further Inquiry, the outcome of 
which would be  uncertain.  No evidence was submitted by the Council to 

indicate that it has resolved to issue a CPO in respect of the SSSA, or has 
committed resources to developing a scheme and pursuing a CPO. I therefore 
accord little weight to this matter.   Were the Council to pursue this option 

and the CPO be confirmed, it would be likely to delay the development of the 
Site and the delivery of housing considerably. 

Benefits  

16.234. The proposal would deliver 1,080 homes. The dwellings would be 
predominantly family dwellings. Whilst it is agreed that the Council currently 

has in excess of a 5 year housing land supply the purpose of the allocation is 
to meet the future housing needs of the District.  The emerging Local Plan 

confirms that it remains the firm belief of the Council that Sandleford Park is 
the most appropriate location for strategic housing delivery in Newbury.  
Large sites such as this usually take considerable time to deliver the first 

dwellings due to the need to deliver significant infrastructure early in the 
development process.  Therefore whilst the proposal may not make a 

significant contribution to the five year housing land supply it would assist 
with meeting the housing needs of the District going forward.  

16.235. The proposal would also deliver 40% of the dwellings as affordable 
dwellings and these would include the Extra Care units for which there is an 
identified need. These dwellings would assist with meeting the need for 

affordable housing in the District. Whilst the parties disagree as to the extent 
of the affordable housing need, it is acknowledged by the Council to be high. I 

therefore give significant weight to the delivery of affordable housing, 
including the extra care units. [8.107] 

16.236. The proposal would also deliver a Country Park that would be a benefit 

for residents of Newbury as well as future residents on the appeal site. The 
additional woodland planting in the vicinity of Waterleaze Copse would be a 

further benefit of the proposal.  I afford moderate weight to these matters. 

16.237. The appellants suggest that the public transport provision would be a 
further benefit of the proposal.  I attach limited weight to this matter since 

the bus service is required to meet the sustainable transport requirement of 
the Core Strategy and Sandleford SPD.  

16.238. The provision of the expansion land for Park House School would be a 
benefit of the proposal.  The expansion of the School is required, not only to 
meet the educational needs arising from the proposed development, but also 

to accommodate the educational needs arising from the DNH site and some 
existing demand within the District.  I give moderate weight to this benefit.  

16.239. The appeal scheme would also provide economic benefits during both 
the construction phase and the operational phase.  The employment 
opportunities arising from construction would extend over a period of 10 

years.  Permanent employment would be created at both schools  and the 
local centre. The proposal would also increase expenditure in the local area.  I 

give significant weight to these economic benefits. 
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3 Appendix DP30 –  Land At Citroen Site, Capital Interchange Way, Brentford, 
Secretary of State Letter 10th September 2020 and Inspector’s Report 11th June 
2020, Appeal Reference: APP/G6100/V/19/3226914 
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Ministry of Housing, Communities & Local Government 
Phil Barber, Decision Officer 
Planning Casework Unit 
3rd Floor Fry Building 
2 Marsham Street 
London SW1P 4DF 

Tel:  0303 444 42853 
Email: PCC@communities.gov.uk 
 

 

 
 
 
Mr Mark Connell 
JLL 
30 Warwick Street 
London 
W1B 5NH  

Our ref: APP/G6100/V/19/3226914 
Your ref:  GLA/4279 & 01508/A/P6 

 
 
 
 
10 September 2020 

Dear Sir 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 77 
APPLICATION MADE BY L&Q 
LAND AT CITROEN SITE, CAPITAL INTERCHANGE WAY, BRENTFORD TW8 0EX 
APPLICATION REF: GLA/4279 & 01508/A/P6 
 

1. I am directed by the Secretary of State to say that consideration has been given to the 
report of David Nicholson RIBA IHBC, who held a public local inquiry on 14-24 January 
and 4-6 February 2020 into your client’s application for planning permission for 
redevelopment of the site to provide a mixed use scheme of 441 residential units 
(Class C3) including 50% affordable housing with ancillary facilities, flexible uses (within 
Classes A1, A2, A3 and B1) and a nursery (Class D1). Comprising buildings of 12, 13, 
16, 17 and 18 storeys in height with associated cycle parking, car parking, play space, 
landscaping and public realm improvements, ref. GLA/4279 & 01508/A/P6, dated 3 
November 2017.   

2. On 15 April 2019, the Secretary of State directed, in pursuance of Section 77 of the Town 
and Country Planning Act 1990, that your client’s application be referred to him instead of 
being dealt with by the local planning authority. 

Inspector’s recommendation and summary of the decision 

3. The Inspector recommended that the application be approved.    

4. For the reasons given below, the Secretary of State agrees with the Inspector’s 
conclusions, except where noted, and agrees with his recommendation. He has decided 
to approve the application.  A copy of the Inspector’s report (IR) is enclosed. All 
references to paragraph numbers, unless otherwise stated, are to that report. 

Environmental Statement 

5. In reaching this position, the Secretary of State has taken into account the Environmental 
Statement which was submitted under the Town and Country Planning (Environmental 
Impact Assessment) Regulations 2017.  Having taken account of the Inspector’s 
comments at IR1.5, notwithstanding the criticisms by the Royal Borough of Kensington 
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reasons given he agrees that there is a reasonable prospect that a lower scheme might 
have reduced impacts on the settings of the Orangery/WHS and the Strand-on-the-Green 
CA/listed buildings while still offering a reasonable amount of housing and affordable 
housing.  However, he also agrees (IR15.68) that the weight to be given to such an 
alternative should not be substantial.   

19. The Secretary of State attaches great weight to the conservation of the heritage assets, 
in line with paragraph 193 of the Framework.  Paragraph 196 of the Framework states 
that where a development proposal will lead to less than substantial harm to the 
significance of a designated heritage asset, this harm should be weighed against the 
public benefits of the proposal.  The Secretary of State agrees with the Inspector that 
there would be conflict with LonP Policy 7.8, 7.10, emerging IDLP policies HC1 and HC2, 
and potentially HLP CC4 (IR15.39) which requires a balance between harm to 
designated heritage assets and public benefits (IR15.85).   

Other harm 

20. For the reasons given at IR15.49 the Secretary of State agrees that the levels of daylight 
in 75 of the habitable rooms would fail to meet BRE standards, and that this weighs 
against the proposal. He further agrees, for the reasons given at IR15.50 that the level of 
contributions to fund improvements to Transport for London services should not weigh 
against the proposal.  Given his conclusions on the impacts on the Wellesley Road 
Conservation Area, the Secretary of State agrees with the Inspector at IR15.51 that the 
absence of any reference to the low-rise, high quality townscape within it would not weigh 
against the proposal.   

Housing 

21. The Secretary of State notes that the applicant does not dispute that the Council can 
deliver a 5-year supply of housing land (IR6.18), and he has proceeded on that basis.  
The Secretary of State notes that the proposals would provide 441 new homes, 218 of 
which would be affordable (IR15.59). He has taken into account the acute housing 
shortage right across London (IR15.61) and the Inspector’s conclusions on affordable 
housing at IR.60.  For these reasons the Secretary of State considers that overall, the 
benefits of housing should be given substantial weight.  The Secretary of State agrees 
with the Inspector at IR15.86  that the proposal does not conflict with Lon P policies 3.3-
3-5 and 3.8-3.13, and HLP policies SC1, SC2 and SC3, and emerging IPLP policies GG2 
and GG5. 

Design 

22. The Secretary of State has considered the Inspector’s reasoning given at IR15.52-15.58 
and for the reasons given agrees that the positive aspects of the design would be 
negated by the flaws with regard to daylight and heritage in particular, taking account of 
other criticisms as well.   As such he agrees that the design is neutral in the planning 
balance (IR15.85).  The Secretary of State agrees that given the Inspector’s conclusions 
on design, there is no conflict with HLP policy SC4 (15.86).  

Other benefits of the proposal 

23. The Secretary of State agrees (IR15.62) that the proposals would be on a brownfield site 
in a highly sustainable location.  He further notes (IR15.62) that construction would bring 
250 jobs, though agrees that these would be short term, and that there is little evidence 
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noise pollution. Finally, it wondered how the Government hopes to meet its 

carbon-reduction targets if it approves new buildings which would lock us into 
unsustainable additional energy demands for mechanical ventilation and air 

conditioning. These matters should all be weighed in the design balance. 
[11.10-11.12] 

15.57 The harm to the settings of designated heritage assets also counts against the 

quality of the design. LBH argued that, without the written brief to the 
architects, it’s not clear what was expected. Also, that the scheme could only 

be as good as the advice from its original consultants: that the architects did 
not need to worry about the wider heritage context. For this report, the 
distinction between the brief and the architects’ input is of little relevance and 

what matters is the quality of the final design, including its impact on the 
settings of designated heritage assets. [7.5 8.6 8.29] 

15.58 Overall, I find that the positive aspects of the design would be negated by the 
flaws with regard to daylight and heritage in particular, but taking account of 

other criticisms as well, so that the quality of the design would be broadly 
neutral in the planning balance, and should not be given any weight either as a 

benefit or a disadvantage of the scheme. [6.81.3 7.52 8.28 11.10] 

Benefits: housing and affordable housing (AH) 

15.59 The proposals would provide 441 new homes, 218 of which would be AH of one 
sort or another. LBH argued that as it had a 5YHLS the weight to the benefits 

of housing should be reduced. On the other hand, London is one housing 
market and so the benefits of new housing should not be downgraded. While 

LBH may well be a high performer, and close to any new targets, it would be 
wrong to argue that the London-wide need for housing could be met 

elsewhere. [5.5 6.11 6.18.4 7.56 8.20 8.24] 

15.60 The Applicant argued that achieving more than usual AH was a further benefit. 

The current LBH policy requirement is only 40% and there is an Early Stage 
Review Mechanism in the s.106. The Mayor held out for 50% AH. It may be 
true that, compared with many other schemes, the proposals would result in 

significantly more AH than would be achieved by a market developer, but the 
scheme at 1-4 CIW calls this into question and although the viability evidence 

suggests that this is the maximum, it was not tested. Consequently, the AH 
offer is no more than would be policy compliant as and when the IPLP is 

formally published (which is likely to be before the decision on this case) and 
anything less could be weighed against the scheme. The AH should be given 

substantial weight but not more than that. [3.30 5.5 6.9 6.11 6.12.2 6.14 6.60 8.29 

10.24] 

15.61 RBGK suggested that the benefits of housing, and AH, were unremarkable and 
no more than a common or garden benefit. While this may be true in some 

circumstances, it should not apply when there is an acute housing shortage 
right across London. [7.62 10.21] 

Other benefits 

15.62 The proposals would be on a brownfield site in a highly sustainable location. It 

would employ 250 construction workers with other uses and include a nursery. 
Otherwise, there was little persuasive evidence that the proposal would bring a 

massive uplift to the area around it. The 250 jobs would be a short-term 
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4 Appendix DP31 –  Land at Hatchfield Farm, Fordham Road, Newmarket, 
Inspector’s Report 1st August 2019, Secretary of State Letter 12th March 2020, 
Appeal reference: APP/H3510/V/14/2222871 
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Maria Stasiak 
Planning Casework Division 
Department for Communities and Local Government 
3rd Floor, Fry Building 
2 Marsham Street 
London, SW1P 4DF  

Tel 0303 444 1624 
Email pcc@communities.gsi.gov.uk 

 

 

 
Mr T Blaney 
Trevor Blaney Planning 
Burgh House 
Waldron 
Nr HEATHFIELD 
East Sussex 
TN21 0SB 
 
 
 

 Our Ref: APP/H3510/V/14/2222871  
 

 
 
31 August 2016 

Dear Sir, 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 77 
APPLICATION MADE BY LORD DERBY 
LAND AT HATCHFIELD FARM, FORDHAM ROAD, NEWMARKET 
APPLICATION REF: DC/13/0408/OUT 
 

1. I am directed by the Secretary of State to say that consideration has been given to 
the report of the Inspector, Christina Downes BSc, DipTP, MRTPI who held a public 
local inquiry from 14 April – 1 May 2015 into your client’s application for outline 
planning permission for up to 400 dwellings plus associated open space (including 
areas of habitat enhancement) foul and surface water infrastructure, two accesses 
onto the A142, internal footpaths, cycle routes and estate roads at Hatchfield Farm, 
Fordham Road, Newmarket in accordance with application reference 
DC/13/0408/OUT dated 2 October 2013.          

Inspector’s recommendation and summary of the decision 
2. The Inspector recommended that outline planning permission be granted. For the 

reasons set out below, the Secretary of State disagrees with the Inspector’s 
recommendation and he has decided to refuse outline planning permission. A copy 
of the Inspector’s report (IR) is enclosed. All references to paragraph numbers are 
to that report. 

Matters arising since the inquiry 
3. Following the close of the inquiry, the Secretary of State received representations 

submitted by the Newmarket Horsemen’s Group dated 18 September 2015 and by 
the Rt Hon Matthew Hancock MP dated 18 September 2015. On 7 October 2015 
the Secretary of State wrote to parties to give them the opportunity to submit 
comments on these representations and, on 30 October 2015, he circulated the 
representations he had received.  
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Newmarket); and Distribution Option 2 (Higher growth at Newmarket, enabling 
lower growth at Mildenhall, Red Lodge and Primary Villages). Distribution Option 1 
is the Council’s preferred option. Policy N1 allocates Hatchfield Farm for mixed use 
development, including 400 dwellings, while stating that the policy will be reviewed, 
if necessary, following the Secretary of State’s decision on this case.   

11. Paragraph 216 of the Framework states that decision makers may give weight to 
relevant policies in emerging plans according to: (1) the stage of preparation of the 
emerging plan; (2) the extent to which there are unresolved objections to relevant 
policies in the emerging plan; and (3) the degree of consistency of relevant policies 
to the policies in the Framework.  

12. The Secretary of State has taken into account the early stage of the emerging plan, 
which has not yet gone through an independent examination. With regard to the 
second limb, he has taken into account that there are unresolved objections relating 
to development at Hatchfield Farm. With regard to the third limb, the Secretary of 
State considers that at this stage the relevant policies do not contain 
inconsistencies with the Framework, but are still subject to change. On balance he 
considers that little weight can be afforded to the relevant policies in the emerging 
plan.  

13. A Neighbourhood Plan for Newmarket is in preparation, and a Neighbourhood Plan 
Designated Area Application has been submitted to the Council. The 
Neighbourhood Plan is at an extremely early stage of preparation. There are not yet 
any relevant policies, but draft objectives have been published and are consistent 
with the Framework. Overall the Secretary of State considers that very little weight 
attaches to the emerging Neighbourhood Plan.  

Main issues 
14. The Secretary of State agrees with the Inspector that the main considerations in 

this case are those set out at IR355.  

Housing land supply and the contribution that the proposal would make to the market 
and affordable housing needs of the District 

15. The Secretary of State has given careful consideration to the Inspector’s analysis at 
IR356–364, and has also taken into account representations on housing land 
supply following the inquiry.  

16. He notes that on 10 February 2016 the Council published an updated ‘Assessment 
of a five year supply of housing land’. This sets out that under the Sedgefield 
approach, Forest Heath has a 6.2 year supply of housing land, and that if this 
application is refused by the Secretary of State, there is a 5.2 year supply. Sellwood 
Planning, on behalf of Lord Derby, indicated in its letter of 19 February 2016 that 
given the uncertain nature of some of the sites relied on, it is considered that the 
land supply situation is, at best, only around 5 years. The Secretary of State has 
taken account of representations on this matter, and considers that the Council has 
demonstrated it has a 5 year supply of housing land and therefore relevant policies 
for the supply of housing should not be considered out of date through the 
operation of paragraph 49 of the Framework.  
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5 Appendix DP32 –  Land at Site Of Former North Worcestershire Golf Club Ltd, 
Hanging Lane, Birmingham B31 5lp, Inspector’s Report: 24th July 2019, 
Secretary of State Letter 24th July 2019, Appeal ref: APP/P4605/W/18/3192918 
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Ministry of Housing, Communities & Local Government 
Jean Nowak, Decision Officer 
Planning Casework Unit 
3rd Floor Fry Building 
2 Marsham Street 
London SW1P 4DF 

Tel:  0303 44 41626 
Email: PCC@communities.gsi.gov.uk 
 

 

 
 
 
Harris Lamb Property Consultancy 
75-76 Francis Road 
Edgbaston 
Birmingham 
B16 8SP  

Our ref: APP/P4605/W/18/3192918 
Your ref:   

 
 
 
 
24 July 2019 

Dear Sirs 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 78 
APPEAL MADE BY BLOOR HOMES (WESTERN) 
LAND AT SITE OF FORMER NORTH WORCESTERSHIRE GOLF CLUB LTD, HANGING 
LANE, BIRMINGHAM B31 5LP 
APPLICATION REF: 2017/02724/PA 
 

1. I am directed by the Secretary of State to say that consideration has been given to the 
report of Paul Singleton BSc (Hons) MA MRTPI, who held a public local inquiry starting 
on 2 October 2018 into your client’s appeal against the decision of Birmingham City 
Council (the Council) to refuse your client’s application for outline planning permission, 
with all matters reserved except access, for the demolition of the club house and 
development of up to 950 dwelling, public open space, primary school, multi-use 
community hub, new access points and associated infrastructure.developments in 
accordance with application reference 2017/02724/PA dated 24 March 2017. 

2.  On 31 January 2018, this appeal was recovered for the Secretary of State's 
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the Town 
and Country Planning Act 1990. 

Inspector’s recommendation and summary of the decision 

3. The Inspector recommended that the appeal should be determined on the basis of the 
revised proposal for up to 800 dwellings and should be allowed.  

4. For the reasons given below, the Secretary of State agrees with the Inspector’s 
conclusions and agrees with his recommendation. He has decided to allow the appeal 
and grant planning permission.  A copy of the Inspector’s report (IR) is enclosed. All 
references to paragraph numbers, unless otherwise stated, are to that report. 

Environmental Statement 

5. In reaching this position, the Secretary of State has taken into account the Environmental 
Statement which was submitted under the Town and Country Planning (Environmental 
Impact Assessment) Regulations 2011.  Having taken account of the Inspector’s 
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Potential benefits 

28. For the reasons given at IR14.106-14.112 the Secretary of State agrees with the 
Inspector’s conclusions on benefits.  

Planning conditions 

29. The Secretary of State has given consideration to the Inspector’s analysis at IR13.1-13.7, 
the recommended conditions set out at the end of the IR and the reasons for them, and 
to national policy in paragraph 55 of the Framework and the relevant Guidance. He is 
satisfied that the conditions recommended by the Inspector comply with the policy test 
set out at paragraph 55 of the Framework and that the conditions set out at Annex B 
should form part of his decision.  

Planning obligations  

30. Having had regard to the Inspector’s analysis at IR12.10-12.18, the planning obligation 
dated 31 October 2018, paragraph 56 of the Framework, the Guidance and the 
Community Infrastructure Levy Regulations 2010 as amended, the Secretary of State, 
agrees with the Inspector, for the reasons given at IR12.10-12.12, that there is no 
justification for the inclusion of the Additional Sports Improvement Fund and this 
obligation does not meet the relevant tests (IR12.13). For the reasons given in IR12.14-
12.17 the Secretary of State also agrees with the Inspector that there is no justification for 
payment of the Secondary School Contribution and this proposed obligation does not 
meet the relevant tests (IR12.18).  He concludes that it would not be appropriate to take 
these two obligations into account in the determination of the appeal.  

31. Having had regard to the Inspector’s analysis at IR12.1-12.8,The Secretary of State 
agrees with the Inspector’s conclusion for the reasons given in IR12.9 that the remaining 
obligations comply with Regulation 122 of the CIL Regulations and the tests at paragraph 
56 of the Framework.  

Planning balance and overall conclusion  

32. For the reasons given above, the Secretary of State considers that the appeal scheme is 
in accordance with Policies PG1, TP8, TP27, TP28, TP30 and PG3 of the development 
plan, and is in accordance with the development plan overall. He has gone on to consider 
whether there are material considerations which indicate that the proposal should be 
determined other than in accordance with the development plan.   

33. Weighing in favour the Secretary of State considers that the 800 family homes, including 
up to 280 affordable homes is a benefit of significant weight. He considers that only 
limited weight in favour should be given to the proposed community hub with moderate 
weight to the on-site open space and play provision and opening up of public access to 
an attractive area of open space.  He also attaches limited weight to the longer term 
benefit that might result for the provision of a site for a primary school. 
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6 Appendix DP33 –  Land to the rear of the former Dylon International Premises, 
Station Approach, Lower Sydenham, London SE26 5BQ, Inspector’s Report 
26th June 2019, Appeal Ref. APP/G5180/W/18/3206569 
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Appeal Decision 
Inquiry Held on 4 June 2019 

Site visit made on 12 June 2019 

by S R G Baird BA (Hons) MRTPI 

an Inspector appointed by the Secretary of State for Housing, 
Communities and Local Government 

 

Decision date: 26th June 2019 

 
Appeal Ref: APP/G5180/W/18/3206569 

Land to the rear of the former Dylon International Premises, Station 

Approach, Lower Sydenham, London SE26 5BQ 

• The appeal is made under section 78 of the Town and Country Planning Act 

1990 against a failure to give notice within the prescribed period of a decision 
on an application for planning permission. 

• The appeal is made by Relta Limited and Dylon 2 Limited against the Council of 

the London Borough of Bromley. 
• The application Ref DC/18/01319/FULL1, is dated 19 March 2018. 

• The development proposed is the demolition of existing buildings and the 

redevelopment of the site by the erection of a 4 to 8-storey development 
comprising 151 residential units (63, one-bedroom; 80, 2-bedroom & 8, 3-

bedroom) together with the construction of an estate road, ancillary car and 

cycle parking and the landscaping of the east part of the site to form open 

space accessible to the public. 
 

Decision 

1. The appeal is allowed and planning permission is granted for the demolition of 

existing buildings and the redevelopment of the site by the erection of a 4 
to 8-storey development comprising 151 residential units (63, one-bedroom; 

80, 2-bedroom & 8, 3-bedroom) together with the construction of an estate 

road, ancillary car and cycle parking and the landscaping of the east part of 
the site to form open space accessible to the public on land to the rear of the 

former Dylon International Premises, Station Approach, Lower Sydenham, 

London SE26 5BQ in accordance with the terms of the application, 
Ref DC/18/01319/FULL1, dated 19 March 2018, subject to the conditions 

attached at Annex 4. 

Application for costs 

2. Three applications for the award of costs were made.  Two applications, one 

for a full award and one for a partial award, were made by the Council of the 
London Borough of Bromley (LBB) against Relta Limited and Dylon 2 Limited. 

One application for a partial award of costs was made by Relta Limited and 

Dylon 2 Limited against the Council of the London Borough of Bromley. These 

applications are be the subject of separate decisions. 

Page 20 of 43

https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate


Appeal Decision APP/G5180/W/18/3206569 
 

 
https://www.gov.uk/planning-inspectorate                          8 

required to met and exceed their required minimum allocation to close the 

gap between identified housing need and supply.  

33. For Bromley, the 2014 South East Strategic Housing Market Assessment 

identifies a AH requirement of some 1,404 dpa for the next 20 years.  

Currently, there are some 3,477 households on the Council’s, heavily 
circumscribed, housing waiting list.  For those accepted on the waiting list, 

there is an average wait time of 1.3-years for a one-bed home, 2.7-years for 

a 2-bed home and 2.6 -years for a 3-bed home.  In 2017/18 there were some 
630 households accepted as homeless.  In April 2019 there were some 391 

households housed in temporary accommodation in the Borough and 831 

households housed in temporary accommodation outside Bromley.  In terms 

of housing affordability, the average house price in Bromley is 67% higher 
than the national average and the average house price to average income 

ratio sits at 14:26.  The position on rents is just as startling.  In 2017/2018, 

the average private rental market rent was some £1,226 as opposed to the 
average Registered Providers rent of some £509. 

34. Figures produced by the GLA show the provision of 858 units of AH in the last 

6.5 years.   The GLA figure is much higher than the lpa’s own figures from the 

Annual Monitoring Report, which shows for the period 2012 to 2017 that 65 

affordable dwellings had been provided.  This figure is very similar to that 
noted in the Maybrey Works appeal decision when the Inspector noted in 

relation to AH that, “…the Council acknowledges has not been well catered for, 

an average of only 13 being delivered in the last 5 years”. 

35. The future position for general and affordable housing looks bleak.  Based on 

the lpa’s existing 5-year supply figures the forecast total amount of AH is 
some 405 units, some 28% of the identified annual requirement.  In terms of 

housing need, the emerging LP is currently being examined which sets a 

target for Bromley at 1,424 dpa; well over twice the current target.  Whilst 

the emerging plan attracts reduced weight it does represent the most up-to-
date evidence on housing need, the grave housing crisis facing London and 

the direction of travel.  Even if this figure is adjusted following the 

examination, it is reasonable to assume that Bromley’s housing target is going 
to increase materially.  Considering the above, very substantial weight 

attaches to the contribution of this scheme to the provision of market housing 

and particularly the pressing need for affordable housing. 

36. The lpa submits that only moderate weight should be attached to the 

environmental and recreational benefits of the scheme i.e. a new park, Pool 
River restoration, Waterlink Way and Green Chain extension and improving 

damaged land.  The appellants suggest that when these elements are 

assessed collectively, the recreational and environmental benefits attract very 
significant weight.  Although the immediate area is blessed with an extensive 

area of recreational land it is for the most part not publicly accessible.  The 

public park, which would include a play area and an outdoor gym, would be a 

significant amenity for the wider community and a positive enhancement.  
Framework paragraph 141 encourages the seeking out of opportunities to 

provide access to areas for outdoor recreation, to enhance landscapes and 

biodiversity and to improve damaged land.  In this context, very significant 
weight attaches to the recreational and environmental benefits that would be 

derived from this scheme. 
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37. I have noted the lpa’s submission that good design is indivisible from the 

policy context.  That said, the wider area is not blessed with good quality 

architecture/layout and the appellants are to be commended for engaging an 
architect and practice of national and international repute.  The building is of 

high architectural quality and the site layout would contribute to a significant 

improvement of the townscape of this part of Lower Sydenham.  Accordingly, 

significant weight attaches to the architectural and townscape quality of this 
scheme.  It is agreed that moderate weight attaches to the economic, 

locational regeneration benefits of the scheme. 

38. The starting point is that substantial weight is attached to any harm to the 

MOL by reason of inappropriateness and any other harm resulting from the 

proposal.  Very special circumstances will not exist unless the potential harm 
by reason of inappropriateness, and any other harm, is clearly outweighed by 

other considerations.  Further to LP Policy 7.17 and BLP Policy 50, the 

proposal is inappropriate development and there would be material harm to 
the openness of the MOL.  Bearing in mind, Ministerial Statements in 2013, 

2014 and 2015 indicate that the single issue of unmet demand for housing is 

unlikely to outweigh harm/other harm to constitute very special 

circumstances, I conclude that, taken together, the other considerations in 
this scheme clearly outweigh the harm identified and amount to the very 

special circumstances necessary to justify the development. 

Other Matters. 

39. Based on the contents of the CIL Compliance Schedule, the provisions of the 

UU, except those relating to the Obligation Monitoring Fee, meet the tests set 

out in Framework paragraph 56 and CIL Regulations 122/123.  I attach 
significant weight to the UU.  On the Obligation Monitoring Fee, there is 

nothing in the Planning Acts, the CIL Regulations, the Framework or PPG that 

suggests that a lpa could or should claim monitoring fees as part of a planning 

obligation.  Monitoring and administration are a standard function of the 
Council.  That said, case law7 recognises that, given the general nature of the 

Framework/CIL tests, in exceptional cases (very large developments or a 

nationally significant project) a decision maker could conclude that the 
payment of a monitoring fee satisfied those tests.  Neither of those exceptions 

apply here.  In the absence of a full justification supported by evidence8, the 

payment of a monitoring fee is unnecessary to make the development 
acceptable in planning terms and fails the tests set out in the Framework/CIL 

Regulations 122 and, I have not taken it into account in coming to my 

decision. 

40. The highway authority does not object to the proposal in terms of the impact 

on the local highway network.  I have no reason to disagree.  Station 
Approach is a 2-way cul-de-sac that gives access to the station and the one-

way private access road that serves Dylon 1.  Significant and sometimes 

indiscriminate on-street parking takes place on Station Approach and I can 

understand the residents’ frustration.  However, the monitoring of on-street 
parking and enforcement is a matter for the respective local authorities and 

would not justify withholding permission.  The use and upkeep of the private 

                                       
7 Oxfordshire County Council and (1) Secretary of State for Communities and Local Government, (2) Cala 

Management Limited, (3) William Roger Freeman, (4) Ross William Freeman, (5) Julian James Freeman (6) 
Cherwell District Council [2015] EWHC 186 (admin). 

8 Planning Policy Guidance, Paragraph: 004 Reference ID: 23b-004-20150326. 
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Department for Communities and Local Government 
Philip Barber, Decision Officer 
Planning Casework  
3

rd
 Floor Fry Building 

2 Marsham Street 
London  SW1P 4DF 

Tel:  030344 42853 
Email: PCC@communities.gsi.gov.uk 
 

 

  
 
Mr J Bompas 
Iceni Projects 
Flitcroft House 
114-116 Charing Cross Road 
London WC2H 0JR 
  

Our Ref: APP/G2435/A/14/2228806 
  

                                15 February 2016 
 
Dear Sir 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 78 
APPEAL BY MONEY HILL CONSORTIUM: MONEY HILL, LAND NORTH OF 
WOOD STREET, ASHBY-DE-LA-ZOUCH 
 
1. I am directed by the Secretary of State to say that consideration has been given 

to the report of the Inspector, John Braithwaite BSc (Arch) BArch(Hons) RIBA 
MRTPI, who held a public local inquiry on 8 and 10 September 2015 into your 
client’s appeal against the decision of North West Leicestershire District Council 
(the Council) to refuse planning permission for 605 residential dwellings 
including a 60 unit extra care centre (C2), a new primary school (D1), a new 
health centre (D1), a new nursery school (D1), a new community hall (D1), new 
neighbourhood retail use (A1), new public open space and vehicular access from 
the A511 and Woodcock Way, in accordance with application Ref 
13/00335/OUTM dated 22 April 2013, at Money Hill, land north of Wood Street, 
Ashby-de-la-Zouch.  

2. The appeal was recovered for the Secretary of State’s determination on 3 
December 2014, in pursuance of section 79 of, and paragraph 3 of Schedule 6 
to, the Town and Country Planning Act 1990 because it involves a residential 
development of more than 150 units on a site of more than 5 hectares, which 
would significantly impact on the Government’s objective to secure a better 
balance between housing demand and supply and create high quality, 
sustainable, mixed and inclusive communities. 

Inspector’s recommendation and summary of the decision 

3. The Inspector, whose report is enclosed with this letter, recommended that the 
appeal be allowed. For the reasons given below, the Secretary of State agrees 
with the Inspector and has decided to allow the appeal and grant planning 
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public consultation on a draft Local Plan, but does not consider that the 
emerging Local Plan can be afforded any more than very limited weight at this 
stage. The Secretary of State also notes that consultation has now closed on the 
Ashby-de-la-Zouch Draft Neighbourhood Plan (NP) and, given the stage it has 
reached in its progress towards adoption, affords it very limited weight.  

10. In accordance with section 66(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 (the LB Act), the Secretary of State has paid 
special regard to the desirability of preserving those listed structures potentially 
affected by the scheme or their settings or any features of special architectural or 
historic interest which they may possess.  The Secretary of State has also paid 
special attention to the desirability of preserving or enhancing the character or 
appearance conservation areas, as required by section 72(1) of the LB Act. 

 Main Issue 

11. The Secretary of State agrees with the Inspector that the main issue in this case, 
taking all relevant matters into account, is whether the proposal would be 
sustainable development (IR68).  

Development Plan 

12. The Secretary of State notes that, for the reasons in IR14, the appeal proposal 
conflicts with LP policy S3; but that the LP’s housing policies only made 
provision to meet the need for new homes in the district until 2006 and are 
consequently are out of date (IR14).  He notes the Council’s view that a new 
Local Plan will have to identify land outside the existing limits to development to 
meet the present and future need for housing, and that policy S3 is out of date 
(IR14).  He agrees with the Council that, in the circumstances, no weight should 
be attached to the conflict with policy S3 (IR14).  

Sustainable development 

13. For the reasons in IR82-84, he agrees with the Inspector that the proposed 
development satisfies the economic, social and environmental roles of 
sustainable development; and that it would be sustainable development (IR85).     

Housing need and supply 

14. Paragraph 47 of the Framework requires local planning authorities to identify and 
update annually a supply of specific deliverable sites to provide five years of 
housing against their housing requirements. The Secretary of State notes that 
the appellant has not disputed the Council’s contention that it has a five year 
supply of housing land (IR87).  He agrees with the Inspector that local planning 
authorities must also plan for housing supply beyond the five year period and, as 
set out in paragraph 47 of the Framework, identify a supply of sites for 6-10 
years and, where possible, 11-15 years (IR87). He agrees with the Inspector that   
there is also a current national imperative to boost the supply of housing and, in 
recognition of this, the Council rightly does not cite their five year housing land 
supply as a reason to withhold planning permission (IR87). The Secretary of 
State attaches significant weight to the fact that the proposed development 
would provide for 605 new homes of which up to 182 would be affordable.   
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8 Appendix DP35 –  Greetham Garden Centre, Oakhham Road, Greetham Appeal 
reference APP/A2470/A/14/2222210, Inspector’s report 26th May 2015 
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Appeal Decision 
Hearing held on 12 March 2015 

Site visit made on 12 March 2015 

by C J Anstey  BA (Hons) DipTP DipLA MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 26 May 2015 

 
Appeal Ref: APP/A2470/A/14/2222210 

Greetham Garden Centre, Oakham Road, Greetham, Oakham, LE15 7NN. 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant outline planning permission. 

 The appeal is made by Hanover Developments Ltd. against the decision of Rutland 

Council. 

 The application Ref 2013/0956/OUT, dated 28 October 2013, was refused by notice 

dated 15 January 2014. 

 The development proposed is the redevelopment of the former Greetham Garden 

Centre for residential development for up to 35 dwellings, and the provision of access. 
 

 

Decision 

1. The appeal is allowed and outline planning permission is granted for the 
redevelopment of the former Greetham Garden Centre for residential 
development for up to 35 dwellings, and the provision of access, at Greetham 

Garden Centre, Oakham Road, Greetham, Oakham, LE15 7NN, in accordance 
with the terms of the application Ref 2013/0956/OUT, dated 28 October 2013, 

and the plans submitted with it, subject to the conditions set out in the 
attached Schedule. 

Preliminary Matters 

2. Refusal Reason 2 related to the failure in the appeal application to make any 
commitment to developer contributions. As part of the appeal submissions two 

unilateral undertakings have been submitted. I consider that these two 
undertakings are compliant with paragraph 204 of the National Planning Policy 
Framework (the Framework) and Regulation 122 of the CIL Regulations 2010. 

In arriving at this view I have taken account of the replies from the Council and 
the Police Authority to the Planning Inspectorate’s letter of 5 May 2015 relating 

to ‘pooled’ contributions. The first unilateral undertaking, dated 22 January 
2015, makes provision for various contributions towards health services, indoor 

activity services, libraries, museums, outdoor sports, open space, children’s 
services and policing. As the contribution to policing is in line with the amount 
per dwelling specified in the adopted Developer Contributions Calculation 

increasing this amount would not be justified. The second unilateral 
undertaking, dated 12 March 2015, will ensure that at reserved matters stage 

a Section 106 agreement is drawn up to secure 35% affordable housing. 
Consequently I believe that Refusal Reason 2 has now been addressed.   
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order of 4.29 years (anticipated supply of 887 dwellings or 177 dwellings per 

year)    

10. The lower figures advanced for the appellant company are essentially based on 

different views about likely supply. It is argued for the appellant that a 10% 
non-implementation rate to all large sites should be applied as it is unrealistic 
to expect that all the large sites in the supply figures will be built. This is due to 

various inherent uncertainties, including financial constraints, number of house 
builders involved, rate of sales, material shortages, legal disputes and site 

problems. In particular it is argued that too much reliance is put by the Council 
on the delivery of sites at Oakham North where it is anticipated that well over 
600 dwellings will be built in the 5 year period, with about 400 of these by a 

single developer (Larkfleet Homes). It is contended for the appellant that a 
developer is unlikely to build more than 50 dwellings per year on a site and 

consequently in the order of 450 dwellings would be built at Oakham North, 
about 150 less than anticipated by the Council.  

11. In my view the Council has sought to make a realistic assessment of the likely 

housing land supply position in the County over the next five years. It has 
engaged positively with landowners and developers to determine delivery on 

particular sites and on the basis of these discussions drawn up its 5-year 
supply figures. Not all allocated sites have been included. In the light of this I 
do not believe that there is sufficient justification for the inclusion of an 

arbitrary 10% non-implementation rate to all large sites. Even if I had been 
swayed by the appellant’s argument in this regard the delivery figure would at 

1021 dwellings have only been 12 dwellings below the agreed figure of 1033 
needed over the next five years to meet the requirement and shortfall. Such a 
very small difference could not have been accorded significant weight. 

12. As regards Oakham North written confirmation has been received from 
Larkfleet Homes confirming a commitment to continue with Phases 9 and 10 

together. Consequently I consider that it is reasonable for the Council to 
include these sites within the 5 year supply. In reaching this view I am mindful 
that the argument put forward for the appellant about the number of dwellings 

likely to be built by a developer on a site is a generalised one and does not 
relate to this specific case.  

13. I conclude, therefore, that there is a five year supply of housing land in Rutland 
and therefore policies for the supply of housing remain up-to-date.     

Issue 2: Rural setting 

14. In my judgement the close relationship of this brownfield site to the built-up 
part of the Greetham is of considerable importance. Immediately to the east of 

the appeal site there is a small housing estate and to the rear of that land 
allocated for housing in the recently adopted SAPDPD. Upon leaving or entering 
the village the appeal site, and the buildings thereon, appear as being within 

the developed part of the village and not part of the surrounding countryside. 
The conifer trees and hedgerows along the western and northern boundaries of 

the site mark the extent of the built-up part of the village along the north side 
of Oakham Road. Beyond these firm physical boundaries, with the exception of 
the sewage treatment works to the north-west, there are open fields. 

Consequently the proposed housing scheme would not intrude into the 
surrounding attractive countryside or harm the rural setting of the village.  
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15. The current derelict and unsightly appearance of the front part of the appeal 

site detracts from the approach to Greetham and the character of the local 
area. Given its location within the built-up part of the Greetham the site’s 

redevelopment with a sensitively designed housing scheme would enhance the 
character and appearance of this part of the village.  

16. I conclude, therefore, on the second main issue that the proposal would not 

harm the rural setting of the village and would enhance the character and 
appearance of this part of Greetham.  

Issue 3: Sustainable development 

17. Paragraph 14 of the Framework makes it clear that there is a presumption in 
favour of sustainable development, which has three dimensions: economic, 

social and environmental. In my judgement the proposal would fulfil the 
economic role of sustainable development and would contribute to building a 
strong, responsive and competitive economy, by helping to ensure that there is 

housing land available to support growth. In terms of the social dimension the 
scheme would contribute to boosting housing supply by providing a range of 

sizes and types of housing for the community, including a number of much-
needed affordable housing units. The site is available and in the absence of any 
significant constraints could be developed in the near future. 

18. As regards environmental considerations the site is well located in terms of 
accessibility to the various services and facilities available in Greetham. The 

village is identified in the Core Strategy DPD (CSDPD) as a Local Service 
Centre, with a range of facilities and access to public transport. It is clear from 
my consideration of the second main issue that in terms of the environment 

the proposal would not harm the rural setting of the village and would enhance 
the character and appearance of this part of Greetham. 

19. In my view, therefore, the positive attributes of the development, in terms of 
the economic, social and environmental gains, means that the scheme would 

constitute sustainable development. Consequently the Framework’s 
presumption in favour of sustainable development applies.    

20. I conclude, therefore, on the third main issue that the proposed scheme 

constitutes sustainable development. 

Other matters 

21. Local people have raised a number of other concerns including the impact on 

residential amenity, density and layout. However, having considered all the 
material before me, none of these matters individually or cumulatively would 

be likely to cause overriding harm, and they are not, therefore grounds for 
dismissing the appeal.  

Overall planning balance  

22. I have concluded that housing land supply policies in the County remain up-to-
date. The appeal site lies outside the Planned Limit to Development for 

Greetham and within the countryside as defined in the recently adopted 
SAPDPD. Consequently the appeal scheme is clearly contrary to Policy CS4:The 
Location of Development of the CSDPD and Policy SP5: Housing in the 

Countryside of the SAPDPD, which aim to focus development to within 
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identified settlements, whilst restricting development in the countryside to that 

which needs to be there.  

23. I have found, however, that the proposal would not harm the rural setting of 

the village and would enhance the character and appearance of this part of 
Greetham. I have also concluded that the appeal proposal constitutes 
sustainable development and would generate various economic and social 

benefits, including a number of much-needed affordable housing units. I 
consider that these other material considerations should be accorded very 

significant weight and, when added together, outweigh the identified conflict 
with local planning policy. These findings constitute compelling grounds for 
allowing the appeal subject to conditions.       

Conditions 

24. I have considered the planning conditions put forward and discussed at the 
Hearing in the light of the advice in the Government’s Planning Practice 

Guidance.  I have applied the standard outline conditions (Conditions 1, 2 & 3). 
To ensure that the development proceeds in accordance with what has been 

approved the plan is specified (Condition 4). The submission of samples of 
materials for approval is required to make sure that those used are in keeping 
with local character (Condition 5).  

25. Landscaping details are required to ensure that the site is suitably landscaped 
and in keeping with local character (Condition 6). In order to control the height 

of the new dwellings, thereby minimising the impact on the surrounding area, 
details of existing and proposed levels are required (Condition 7). In the 
interests of highway safety the roads and associated elements need to be laid 

out in a satisfactory manner (Conditions 8 & 9).In view of the possible 
archaeological interest of the site a suitable scheme of investigation needs to 

be drawn up and implemented (Condition 10). 

26. In the event that any contamination is found on the site a remediation scheme 

strategy will be required (Condition 11). To safeguard residential amenity hours 
of demolition/construction need to be specified (Condition 12). The provision of 
appropriate sewerage and drainage works to serve the site are necessary 

(Conditions 13 & 14). 

Overall Conclusion  

27. My overall conclusion, therefore, is that the appeal should be allowed subject to 

appropriate planning conditions. None of the other matters raised, including the 
various appeal decisions submitted, outweigh the considerations that have led 

to my decision. 

Christopher Anstey 

Inspector 
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9 Appendix DP36 –  Land North of Pulley Lane, Droitwich Spa Appeal References 
APP/H1840/A/13/2199085 and APP/H1840/A/13/2199426, Inspector’s Report 6th 
June 2014, Secretary of State Letter 2nd July 2014 
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Jean Nowak, Decision Officer 
Planning Casework Division 
Department for Communities and Local Government 
1/H1, Eland House 
Bressenden Place 
London, SW1E 5DU  

Tel 0303 444 1626 
Email pcc@communities.gsi.gov.uk 

 

 
Harris Lamb Limited 
75-76 Francis Road 
Edgbaston 
Birmingham 
B16 8SP 
 
Mr Chris May 
Pegasus Group 
5 The Priory 
Old London Road 
Canwell 
Sutton Coldfield 
West Midlands 
B75 5SH 

Our Ref:   APP/H1840/A/13/2199085 
Your Ref: P484 
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02 July 2014 

Dear Sirs, 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 78 
APPEAL BY BARBERRY DROITWICH LIMITED 
SITE AT LAND AT PULLEY LANE, NEWLAND ROAD AND PRIMSLAND WAY, 
DROITWICH SPA, (WYCHAVON DC) 
APPLICATION REF: W/11/01073/OU; 
 and 
APPEAL BY PERSIMMON HOMES LIMITED AND PROWTING PROJECTS LIMITED 
SITE AT LAND NORTH OF PULLEY LANE AND NEWLAND LANE, NEWLAND, 
DROITWICH SPA, (WYCHAVON DC) 
APPLICATION REF: W/12/02336/OU 
 
1. I am directed by the Secretary of State to say that consideration has been given to the 

report of the Inspector, Harold Stephens BA MPhil DipTP MRTPI FRSA, who held a 
public local inquiry between 28 January and 14 February 2014 into your respective 
clients’ appeals against decisions by Wychavon District Council (“the Council”): 

Appeal A: to refuse outline planning permission for the development of land for up 
to 500 dwellings (Class C3); up to 200 unit care facility (Class C2); provision of 
mixed use local centre to include shop (Class A1); financial & professional services 
(Class A2); restaurants & café (Class A3); drinking establishment (Class A4); hot 
food takeaway (Class A5); offices (Class B1a) and police post; indoor bowls 
facility; means of access and estate roads; public open space; landscaping and 
infrastructure at Pulley Lane, Newland Road and Primsland Way, in accordance 
with application Ref: W/11/01073/OU; and 
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Appeal B: to refuse outline planning permission for the construction of a maximum 
of 265 dwellings with associated car parking, access, infrastructure provision and 
open space at land north of Pulley Lane and Newland Lane, Newland, in 
accordance with application Ref: W/12/02336/OU.  

2. On 26 June 2013, both appeals were recovered for the Secretary of State's 
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the 
Town and Country Planning Act 1990, because they involve proposals over 150 units 
on sites of more than 5 ha which would significantly impact on the Government’s 
objective to secure a better balance between housing demand and supply and create 
high quality, sustainable mixed and inclusive communities. 

Inspector’s recommendation and summary of the decisions 

3. The Inspector recommended that both appeals be allowed and outline planning 
permission granted.  For the reasons given below, the Secretary of State agrees with 
the Inspector’s conclusions and recommendations. A copy of the Inspector’s report 
(IR) is enclosed. All references to paragraph numbers, unless otherwise stated, are to 
that report. 

Procedural matters 

4. In respect of Appeal B, the applications for costs by Barberry Droitwich Ltd and by 
Persimmon Homes & Prowting Projects Ltd are the subjects of decision letters being 
issued separately by the Secretary of State. 

5. The Secretary of State notes (IR1.21) that, although the development did not require 
an Environmental Impact Assessment, an Environmental Statement was prepared to 
support the outline planning applications. 

6. The Planning Inspectorate wrote to interested parties on 11 March 2014, following the 
publication of new planning guidance on 6 March, inviting representations on any 
implications for these cases. The representations received were forwarded to the 
Inspector who has taken them into account in writing his report. 

Policy considerations 

7. In deciding these appeals, the Secretary of State has had regard to section 38(6) of 
the Planning and Compulsory Purchase Act 2004 which requires that proposals be 
determined in accordance with the development plan unless material considerations 
indicate otherwise. In this case, the development plan consists of the saved policies of 
the Wychavon District Local Plan 2006 (WDLP) as well as the Worcestershire Waste 
Core Strategy (November 2012).  

8. Other material considerations which the Secretary of State has taken into account 
include the National Planning Policy Framework (The Framework); the planning 
guidance referred to in paragraph 6 above; and the Community Infrastructure Levy 
(CIL) Regulations 2010 as amended. 

9. The Council is also working jointly with Malvern Hills DC and Worcester City Council to 
prepare a South Worcestershire Development Plan (SWDP) (IR1.26-1.29). However, 
as work is still proceeding on that emerging plan and there are a number of 
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uncertainties outstanding (see paragraph 13 below), the Secretary of State gives it 
very little weight.  

Main issues 

10. The Secretary of State agrees with the Inspector that the main issues in these appeals 
are those set out at IR1.4.  

APPEAL A 

Consistency with development plan and sustainability of development 

11. The Secretary of State notes (IR8.10) that the reasons for refusal did not allege 
breach of WDLP policies and both main parties accept that bringing forward housing 
development in the context of the district’s housing needs inescapably creates tension 
in particular with WDLP policies SR1 and GD1. He also agrees with the Inspector at 
IR8.14 that, for the reasons at IR8.12-8.14, policies GD1 and SR1 are out of date and 
paragraph 14 of the Framework applies, triggering the presumption in favour of 
sustainable development.  Furthermore, for the reasons given at IR8.15-8.18, the 
Secretary of State agrees with the Inspector that only limited weight can be given to 
policy ENV1 (IR8.15) He also agrees that the appeal scheme would not conflict with 
ENV8 (IR8.18). 

12. Turning to the question as to whether the development is sustainable,, the Secretary 
of State notes the arguments set out  at IR8.19-8.20 in relation to the interpretation 
and application of the presumption under paragraph 14 of the Framework in the case 
of William Davis. The Secretary of State also notes the recent decision in Dartford 
Borough Council v. Secretary of State for Communities and Local Government and 
Landhold Capital Limited where Mrs Justice Patterson rejected elevating William Davis 
to a formulaic sequential approach to paragraph 14 of the Framework. Like the 
Inspector, the Secretary of State finds the relevant policies for the supply of housing 
are out of date  (IR8.24) and therefore the presumption applies and   that the evidence 
before them both (IR8.21-8.23 )demonstrates that the Appeal A scheme is sustainable 
in terms of economic, environmental and social benefits.. 

Prematurity 

13. Having regard to the arguments set out at IR8.25-8.30, the Secretary of State agrees 
with the Inspector that, for the reasons given at IR8.30-8.36, granting permission for 
these appeal schemes cannot be seen as being likely to prejudice a local plan and so 
cannot be regarded as premature. In particular, the Secretary of State has taken 
account of the fact that the Council are proposing at least an extra 3,000 homes and 
have not yet decided where these should be located (IR8.30); that there are 
unresolved objections to the SWDP which dramatically reduce the weight that can be 
given to it (IR8.31); and that the appeal site has previously been under active 
consideration as a location for development (IR8.34). 

Whether the appeal proposal is necessary to meet housing needs 

14. For the reasons given at IR8.38-8.55, the Secretary of State agrees with the 
Inspector’s conclusions at IR8.56-8.58 that the Council cannot demonstrate a 5-year 
housing land supply, so that the test in paragraph 14 of the Framework applies. 
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Character and appearance of the area 

15. For the reasons given at IR8.59-8.72, the Secretary of State agrees with the Inspector 
that the proposed development would not significantly harm the character and 
appearance of the area and that the countervailing environmental benefits more than 
outweigh the limited harm caused by the loss of green field land. He therefore also 
agrees that the proposal would comply with the environmental policies of the WDLP 
and the emerging SWDP and with the relevant provisions of the Framework. 

Effect on local highway infrastructure   

16. Having carefully considered the Inspector’s arguments at IR8.74-8.80, the Secretary of 
State agrees with him that the location of the appeal site, with good access to the 
centre by cycle and foot, would minimise the highways impact which any substantial 
development inevitably brings (IR8.81); so that it would not give rise to highway safety 
or the free-flow of traffic in accordance with the relevant development plan policy . 
(IR8.82). 

Brine Run 
 
17. For the reasons given at IR8.83, the Secretary of State agrees with the Inspector that 

there is no sound and robust evidence to suggest that the Brine Run could have any 
adverse implications for the appeal scheme so long as appropriate engineering 
measures to mitigate the risk of damage were agreed via the Council’s Building 
Control Department in advance of any development. 
 

Conditions 

18. The Secretary of State has considered the proposed conditions and the Inspector’s 
reasoning and conclusions thereon in respect of Appeal A (IR8.84-8.87), and he is 
satisfied that the conditions as proposed by the Inspector and set out at Annex A to 
this letter are reasonable, necessary and would meet the tests of paragraph 206 of the 
Framework and the planning guidance. However, he also agrees with the Inspector 
(IR8.87) that it would not be appropriate to attach a planning condition regarding a 
Brine Run Monitoring Report (IR8.87) since this is a matter covered through the 
Building Control regime.  

Section 106 obligation 

19. The Secretary of State has also considered the S106 Planning Agreement in respect 
of Appeal A submitted by the main parties at the inquiry (IR8.88) and, like the 
Inspector, he is satisfied that the provisions can be considered to be compliant with 
CIL Regulation 122 and paragraph 204 of the Framework and that full weight in 
support of the appeal proposal can therefore be given to the obligations.  

Conclusion 

20. For the reasons given at IR8.89, the Secretary of State agrees with the Inspector that, 
although the proposal would not be consistent with a strict interpretation of Policy GD1 
of the WDLP, little weight can be afforded to that or to the other development plan 
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policies relied on by the Council because they are clearly out of date and significantly 
outweighed by the inability of the Council to demonstrate a 5-year housing land 
supply. Similarly, the Secretary of State agrees with the Inspector at IR8.90 that the 
proposed development would not significantly harm the character and appearance of 
the area, with the countervailing environmental benefits more than outweighing the 
limited landscape harm caused by the loss of green field land. Overall, therefore, the 
Secretary of State agrees with the Inspector that the benefits of the Appeal A scheme 
are not significantly and demonstrably outweighed by the alleged disadvantages. 

APPEAL B 

Consistency with development plan and sustainability of development 

21. For the reasons given at IR8.91-8.96, the Secretary of State agrees with the Inspector 
at IR8.96 that WDLP Policy GD1 is no longer fit for purpose and would not help the 
Council to meet its housing requirements in 2014 because land beyond the settlement 
boundary needs to be released for development in a manner which reflects the 
housing needs of the area and the terms of the Framework. The Secretary of State 
also agrees with the Inspector (IR8.97) that, as WDLP policy SR1 is out of date, 
paragraph 14 of the Framework applies, thereby triggering the presumption in favour 
of sustainable development. He further agrees with the Inspector (IR9.98) that the 
application of a Special Landscape Area (SLA) designation to the appeal site (IR8.98) 
has been superseded. Overall, the Secretary of State agrees with the Inspector 
(IR8.99-8.100) that the situation represented by the out-dated WDLP has dramatically 
changed and can no longer be a sound basis against which to decide this proposal , 
therefore by default the appeal scheme needs to be considered against the provisions 
of the Framework. 

Prematurity 

22. Having regard to the arguments set out at IR8.101-8.110, the Secretary of State 
agrees with the Inspector’s conclusion at IR8.111 that the Council’s reliance upon 
prematurity as a reason for refusal cannot stand as it is contrary to the weight of 
guidance, policy and judicial decisions and with no relevant precedent. 

Whether the appeal proposal is necessary to meet housing needs 

23. For the reasons given at IR8.112-8.126, the Secretary of State agrees with the 
Inspector’s conclusion at IR8.127 that the Council does not have a 5-year supply of 
housing land and the appeal scheme is necessary to meet the housing needs of the 
district, including the need for affordable housing. 

 Character and appearance of the area 

24. Having carefully considered the Inspector’s arguments as set out at IR8.128-8.137, 
the Secretary of State agrees with his conclusions at IR8.138 including his summary 
that these conclusions demonstrate that there is no logical basis to refuse the Appeal 
B scheme on the basis of landscape impact. The Secretary of State also agrees with 
the Inspector at IR8.139 that, if both schemes were to be approved, the additional 
impact of the Appeal B scheme in landscape terms would be de minimis; and that the 
substantial provision of green infrastructure in connection with both schemes would 
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mean that the overall result of the proposals would bring benefits to clearly off-set the 
initial impact of the development. He also agrees with the Inspector’s conclusion at 
IR8.140 that, although there would be changes to the visual effect of the development,  
there would be no significant harm to the character and appearance of the area and 
the scheme would comply with the pertinent WDLP and emerging SWDP policies. 

Effect on local highway infrastructure   

25. For the reasons given at IR8.141-8.143, the Secretary of State agrees with the 
Inspector that the proposed development would not give rise to harm to highway 
safety or to the free flow of traffic, and that relevant WDLP policies would not be 
offended in this respect. 

Conditions 
 
26. The Secretary of State has considered the proposed conditions and the Inspector’s 

reasoning and conclusions thereon in respect of Appeal B (IR8.144-8.147); and he is 
satisfied that the conditions as proposed by the Inspector and set out at Annex B to 
this letter are reasonable, necessary and would meet the tests of paragraph 206 of the 
Framework and the planning guidance.  

Section 106 obligation 

27. The Secretary of State has also considered the S106 Planning Agreement submitted 
by the main parties at the inquiry in respect of Appeal B and the Inspector’s comments 
on it (IR8.148-8.153). Like the Inspector, he is satisfied that the provisions can be 
considered to be compliant with CIL Regulation 122 and paragraph 204 of the 
Framework and that full weight in support of the appeal proposal can therefore be 
given to the obligations in the Agreement.  

Planning balance and conclusion 

28. For the reasons given at IR8.154-8.158, the Secretary of State agrees with the 
Inspector’s conclusions (IR8.159-8.161) that there is a need for the Appeal B site,wx 
which is suitable for the proposed development and which would bring about 
substantial and tangible benefits. The Secretary of State also agrees that there is no 
overall conflict with the development plan or the emerging SWDP or with the 
Framework. Instead, there is a strong positive case for the development of the Appeal 
B site to provide not only market housing but also much needed affordable housing.  

Overall Conclusions 
29. Overall, the Secretary of State is satisfied that the adverse impacts of granting 

planning permission for both the Appeal A scheme and the Appeal B scheme would 
not significantly and demonstrably outweigh the benefits when assessed against the 
Framework taken as a whole, and he does not consider that there are any material 
considerations of sufficient weight to justify refusing planning permission for either 
scheme.   
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Formal Decision 
30. Accordingly, for the reasons given above, the Secretary of State agrees with the 

Inspector’s recommendations he hereby allows your respective clients’ appeals and 
grants outline planning permission for: 

Appeal A: the development of land for up to 500 dwellings (Class C3); up to 200 
unit care facility (Class C2); provision of mixed use local centre to include shop 
(Class A1); financial & professional services (Class A2); restaurants & café (Class 
A3); drinking establishment (Class A4); hot food takeaway (Class A5); offices 
(Class B1a) and police post; indoor bowls facility; means of access and estate 
roads; public open space; landscaping and infrastructure, subject to the conditions 
set out at Annex A to this letter, at Pulley Lane, Newland Road and Primsland 
Way, in accordance with application Ref: W/11/01073/OU; and 

Appeal B: the construction of a maximum of 265 dwellings with associated car 
parking, access, infrastructure provision and open space, subject to the conditions 
set out at Annex A to this letter, at land north of Pulley Lane and Newland Lane, 
Newland, in accordance with application Ref: W/12/02336/OU.   

31. An applicant for any consent, agreement or approval required by a condition of this 
permission for agreement of reserved matters has a statutory right of appeal to the 
Secretary of State if consent, agreement or approval is refused or granted 
conditionally or if the Local Planning Authority fail to give notice of their decision within 
the prescribed period. 

32. This letter does not convey any approval or consent which may be required under any 
enactment, bye-law, order or regulation other than section 57 of the Town and Country 
Planning Act 1990. 

Right to challenge the decision 

33. A separate note is attached setting out the circumstances in which the validity of the 
Secretary of State’s decision may be challenged by making an application to the High 
Court within six weeks from the date of this letter.  

34. A copy of this letter has been sent to the Council.  A notification e-mail / letter has 
been sent to all other parties who asked to be informed of the decision.  

 
Yours faithfully 
 
 
 
JEAN NOWAK 
Authorised by Secretary of State to sign in that behalf 
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point. Without adequate provision of affordable housing, these acute housing 
needs will be incapable of being met. In terms of the NPPF’s requirement to 
create inclusive and mixed communities in paragraph 50, this is a very serious 
matter. Needless to say these socially disadvantaged people were 
unrepresented at the Inquiry.[4.42]   

8.124 These bleak and desperate conclusions are thrown into even sharper focus by 
an examination of the current circumstances in Wychavon itself. Over the 
whole of the District’s area there is presently a need for 268 homes per 
annum. These are real people in real need now.  Unfortunately, there appears 
to be no early prospect of any resolution to this problem. Firstly, the 2009 AMR 
recognizes that between 2005 and 2009, only 229 affordable homes were 
delivered, an average of some 55 per annum. Over the following 8 year period, 
between 2009 and 2013, some 501 were delivered, or an average of 62 per 
annum over a whole economic cycle. Given the continuing shortfall in 
affordable housing within the District, I consider the provision of affordable 
housing as part of the proposed development is a clear material consideration 
of significant weight that mitigates in favour of the site being granted planning 
permission.[4.43- 4.44]  

8.125 Secondly, although SWDP15 (and supporting text) notes that 657 dwellings 
are needed over the next 5 years, a solution still remains a relatively distant 
prospect given the state that the forward-planning process finds itself in at 
present. The information shows that the delivery of affordable housing in 
Wychavon has been very poor. There are no allocations for housing purposes 
which would begin to address the significant housing crisis in Wychavon. 
Furthermore, none of the permissions identified are capable of addressing the 
need. There is thus no solution identified by the Council to begin to address 
the crisis in housing provision for the substantial number of households living 
with housing need which the Council can identify. And as the map made clear, 
those living in Droitwich Spa are amongst the unluckiest as it is one of the 
most unaffordable places for housing.[4.46] 

8.126 It seems to me that the Council has largely ignored the affordable housing 
need in its evidence. The poor delivery record of the Council has also been 
largely overlooked. The Council’s planning balance is struck without any 
apparent consideration being given to one of the most important reasons why 
housing in Droitwich Spa is needed. From all evidence that is before me the 
provision of affordable housing must attract very significant weight in any 
proper exercise of the planning balance.[4.47] 

8.127 On main matter (iii) I conclude that the Council does not have a 5-year supply 
and the proposed development is necessary to meet the housing needs of the 
district. 

         Main matter (iv): The effect of the proposed development on the 
character and appearance of the area 

 
8.128 The Council, supported by local objectors, maintains that the proposed 

development would give rise to demonstrable adverse impacts to the overall 
landscape, including character and in terms of visual effects, thereby failing to 
achieve the environmental objectives of sustainable development. In the 
overall balancing exercise it is claimed, that the adverse impacts would be 
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Appeal Decision 
Site visit made on 25 May 2021 

by Eleni Randle BSc (hons) MSc FRICS FAAV MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 22 June 2021.  

 

Appeal Ref: APP/B1930/W/20/3265949 

The Old Electricity Works, Campfield Road, St Albans, AL1 5HT 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant planning permission. 

• The appeal is made by Mr Glen Charles (Campfield Road Property Limited) against the 
decision of St Albans City & District Council. 

• The application Ref 5/19/3164 dated 17 December 2019, was refused by notice dated 
14 August 2020. 

• The development proposed is retention of the northern elevation to the Old Electricity 
Works building and adjoining façade of the warehouse building and demolition of all 
other existing buildings and construction of new buildings between two and six storeys 
in height to provide 107 flats (64 x 1 bed, 31 x 2 bed, 12 x 3 bed), 499sqm of office 
floor space and associated parking, landscaping and access works. 

 

Decision 

1. The appeal is allowed and planning permission is granted for retention of the 

northern elevation to the Old Electricity Works building and adjoining façade of 

the warehouse building and demolition of all other existing buildings and 
construction of new buildings between two and six storeys in height to provide 

107 flats (64 x 1 bed, 31 x 2 bed, 12 x 3 bed), 499sqm of office floor space 

and associated parking, landscaping and access works at The Old Electricity 
Works, Campfield Road, St Albans, AL1 5HT in accordance with the terms of 

the application ref: 5/19/3164, dated 17 December 2019, subject to the 

conditions set out in the schedule at the end of this decision. 

Procedural Matters 

2. Whilst not specifically a reason for refusal I note the requirement for a 

Unilateral Undertaking (S106 agreement) in the event the appeal is allowed.  

The Council confirms the heads of terms to secure provision of affordable 
housing and contribution to primary education, secondary education, library 

services, youth services, parks and open spaced, sustainable transport, 

residential travel plan, travel plan monitoring and support contribution and 
healthcare.  Given that I have before me a completed, executable, S106 

agreement dated 17 June 2021 which secures the aforementioned matters, 

consistent with the Council’s report, I find that the social and infrastructure 

needs of the proposal would be sufficiently mitigated. 

Main Issues 

3. The main issues are i) the impact of the proposal upon the amenity of future 

occupiers with regard to daylight, sunlight and outlook and ii) whether the 
proposal can provide adequate on-site car parking without creation of increased 

parking demand in the immediate locality.  
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the area (and indeed the general scale, bulk and massing) is established 

though the existing consent and the Council’s committee report outlines 

services and transport links within the area and the flats meet the Nationally 
Described Space Standards.  I have no evidence before to conclude differently 

in light of an already acceptable principle.  The appellant’s final comments 

demonstrates that the proposal will not dwarf or block out space between it 

and Albanian Court and the Council do not raise refusal based upon privacy 
matters.  Property prices are not a material planning consideration.  A 

construction management plan can be conditioned to manage construction in 

terms of impact upon neighbouring amenity. Environmental Compliance 
confirm no objection to the proposal subject to conditions.   

20. I have already dealt with matters relating to parking within this decision letter.  

The Council do not raise any refusal reason based upon light to other 

residences and I have no evidence to conclude differently.  Comments relating 

to schools, dentists and doctors surgery noted and as outlined in procedural 
matters a S106 agreement is in place to secure contributions which include 

being towards the NHS and education.  I note concern regarding the timing of 

some survey work; however, this is unavoidable given the Covid-19 pandemic 

and furthermore the original survey work was none the less done prior to the 
pandemic.  There is nothing to suggest the proposal will contribute to anti-

social behaviour. 

21. LP Policy 7A is noted to state that the Council will seek to negotiate a 

proportion of affordable housing based on site and marketing conditions and 

local housing need.  I find that this, combined with the wording in the St 
Alban’s Supplementary Planning Guidance on Affordable Housing, does indicate 

flexibility on the level of affordable provision when supported by appropriate 

evidence as to site viability.  In addition the Framework is clear that it is up to 
the applicant to demonstrate whether particular circumstances justify the need 

for a viability assessment at the application stage. The weight to be given to a 

viability assessment is a matter for the decision maker, having regard to all the 
circumstances in the case, including whether the plan and the viability evidence 

underpinning it is up to date, and any change in site circumstances since the 

plan was brought into force. 

22. The existing consent is noted to have secured a policy compliant (LP Policy 7A) 

affordable housing provision of 35%.  The appellant has submitted a viability 
appraisal which has been assessed by an independent consultant.  It evidences 

that the proposed 6.5% (mathematically correct) affordable provision is what 

the site can support and thus that any increase in this would render the 

proposal unviable.  This was reiterated by the independent assessment.  If a 
site is unviable, clearly it will not be delivered.  For these reasons I find it has 

been proven that the scheme is not viable if policy compliant with respect to 

affordable provision. 

23. Whilst the proposed rented units may not reflect the housing need of the 

district I do not find this outweighs the benefit of providing units that would 
still contribute towards the need for affordable housing.  Of course, the delivery 

of affordable housing is of importance within overall housing supply and I note 

that the area is stated by the Council to be in an area of “affordable housing 
stress” albeit this is unevidenced.  Despite this, taking an overall view of 

housing supply in the district the Council are notably below (2.4 years) having 
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their required five-year housing land supply (5YHLS).  The proposal therefore 

falls to be considered in the context of a planning balance. 

Planning Balance 

24. Paragraph 11 of the Framework sets out the approach to the presumption in 

favour of sustainable development.  Paragraph 11 d) confirms that, for 

decision-taking, this means where there are no relevant development plan 

policies, or the policies which are most important for determining the 
application are out-of-date, granting permission unless any adverse impacts of 

doing so would significantly and demonstrably outweigh the benefits, when 

assessed against the Framework as a whole.  In the case of the appeal site 
there are no elements (in relation to paragraph 11 d) i) footnote 6) which 

provide a clear reason why permission should be refused.  Paragraph 11 d) ii) 

thus applies. 

25. The proposal would bring social and economic benefits associated with the 

construction works and expenditure of future occupants in the local area to 
which I give substantial weight given the number of units proposed overall.  In 

an authority which is significantly below its 5HLYS I attach significant weight to 

the supply of 107 units on a site where the principle has already been secured.  

The appeal proposal ultimately seeks to adjust this proposal to support viability 
and thus make it deliverable, the latter is key in such an area of undersupply.   

26. Notwithstanding the existing consent, when based upon its own merits, I have 

found the proposal would result in an acceptable level of amenity for future and 

existing occupiers and that there would be no unacceptable impact upon 

highway safety, nor a severe residual cumulative impact on the road network.  
The only matter, for this scheme, is the conflict in terms of a reduced 

affordable housing which is not directly an adverse impact in the usual sense.  

Overall, I do not find that the proposal would result in adverse impacts that 
would significantly and demonstrably outweigh the benefits of providing 107 

much needed new residential units and 6.5-7% affordable housing in a highly 

sustainable urban location.   

Conditions 

27. The Council have suggested conditions in the event an appeal is allowed.  The 

appellant has had chance to review these suggestions as part of receipt of the 

Council’s statement of case.  No further comments were received at final 
comments stage with regard to conditions.  A time condition is attached to 

comply with section 51 of the Planning and Compulsory Purchase Act 2004.  A 

condition requiring the development to be in accordance with the approved 
plans is required in order to control and define the development which is 

granted consent.  Conditions requiring external materials (including external 

circulation space materials) and window details to be approved are required to 
ensure a satisfactory finish. 

28. A construction traffic management plan, and piling method statement (if 

considered appropriate), are needed to protect the amenities of residents of 

neighbouring properties during construction.  A condition requiring cycle 

parking and electric vehicle charging infrastructure is required to meet the 
needs of future occupiers and encourage sustainable modes of transport.  

Surface and foul water drainage conditions, as well as compliance with the 

flood risk assessment and management/maintenance of SuDS, are required to 
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	1.3 A combined general Statement of Common Ground (SoCG) was agreed between the Applicant (L&Q) the Mayor (GLA) and the LBH . A separate heritage SoCG was agreed between the Applicant, the Mayor, the LBH, Historic England (HE) and the Royal Botanic Ga...
	1.4 Drawings were amended during the application process and it was common ground that the documents submitted with the application, and its amendments prior to the SoS call-in, are those for which planning permission is sought .
	1.5 It was agreed  that the Environmental Statement (ES) November 2017 and the ES Addendum May 2018 are adequate for determining the application. However, RBGK considered  that the Heritage, Townscape and Visual Impact Assessment (HTVIA) and ES did no...
	1.6 A signed and dated Legal Agreement was submitted ; I deal with its contents and justification below. On the last sitting day, the Applicant submitted a Unilateral Undertaking relating to a Planting Scheme  with an explanatory Note and a copy of a ...
	Matters arising since the last sitting day of the Inquiry
	1.7 On 10 March 2020 the High Court published its Judgment on the challenge to the Chiswick Curve (CC) upholding the SoS’s Appeal Decision . The CC was a scheme for a mixed use building of 25 and 32 storeys of up to 327 residential units, office and o...
	1.8 On 13 March 2020, the SoS wrote to the Mayor acknowledging the Intend to Publish version of the London Plan (IPLP) and exercising his powers to direct changes which are set out as Directions in Annex 1 .
	1.9 The Kew Management Plan (MPlan) was formally adopted on 7 May 2020  and any reference to the draft can now be read as the adopted MPlan. Finally, just before submitting my report, the Westferry Printworks Appeal Decision, which was raised in evide...
	1.10 I sought comments on all of these matters which I summarise at the end of the parties cases where appropriate .
	2. The site and surroundings

	Annotated satellite image
	2.1 The Application site  extends to approximately 0.96 hectares and is located close to the Chiswick roundabout and the elevated section of the M4. The site currently comprises a car dealership and service workshop (Peugeot/Citroen) with approximatel...
	2.2 The site is directly behind the Brentford Fountain Leisure Centre which fronts onto the Chiswick High Road section of the South Circular. There is a Volkswagen car dealership to the north-east. Capital Interchange Way (CIW) curves around the site ...
	2.3 Other tall buildings in the area include the six 22-storey residential blocks of Haverfield Towers, which stand on the opposite side of the River from Kew Gardens directly behind the Orangery; the Kew Eye apartments next to the M4; the BSI buildin...

	2.4 West of CIW is the Brentford Football Club Community Stadium and development site (BFC). This was implemented in 2017 and includes a new 17,250-seat stadium and 11 tall buildings on surrounding land for housing and commercial uses. Construction wo...
	2.5 Across the M4 is the site of the approved Citadel scheme – which is also the site of the now rejected 31 storey CC proposals. The proposed Hudson Square development (the current B&Q site) lies just north of this. At 1-4 CIW, just the other side of...
	Heritage considerations
	2.6 Across the Thames is the London Borough of Richmond with Kew Gardens and Green Kew, both of which are designated as Conservation Areas (CAs). Kew Gardens is also a Grade I Registered Park and Garden (RPG) and, most recently of these designations, ...
	2.7 It was common ground  that the heritage assets which would be potentially affected at Kew Gardens are the RPG, its CA, the WHS, and its Grade I listed Orangery. Of the many other historic structures within the Gardens, Kew Palace survives while th...
	2.8 The Strand on the Green (SotG) CA follows the north bank of the River Thames. Designated in 1968, it includes around 22 Grade II listed buildings along the River, all listed for group value, as well as the Grade II* listed Zoffany House which toge...
	2.9 Kew Green CA was designated in 1969, has since been extended, and contains 38 listed buildings, four of which are listed at Grade II*.
	2.10 The Wellesley Road CA is mostly residential and lies just to the south-east of the application site, across the Chiswick High Road. Its CA Appraisal  notes its wide range of Victorian properties with their original detail, style and character; fe...
	2.11 Kew Steam Museum is a group of Grade I and II listed buildings; Kew Bridge Station and Kew Bridge itself are both listed at Grade II.
	3. Planning policy

	3.1 All relevant policy and guidance, including SPG and emerging policy, is listed in the SoCG .
	The Development Plan
	3.2 It was common ground  that the Development Plan includes the 2016 London Plan (LonP)  and the 2015 Hounslow Local Plan (HLP) .
	London Plan (LonP)
	3.3 Of particular relevance, LonP Policy 7.4 expects development to have regard to the form, function, and structure of an area, place or street and the scale, mass and orientation of surrounding buildings; and sets criteria for planning decisions to ...
	3.4 LonP Policy 7.6 demands that architecture should make a positive contribution to a coherent public realm, streetscape and wider cityscape; that it should incorporate the highest quality materials and design appropriate to its context; and sets cri...
	3.5 LonP Policy 7.7 sets the strategic context for tall and large buildings, which should be part of a plan-led approach to changing or developing an area by the identification of appropriate, sensitive and inappropriate locations and should not have ...
	3.6 For planning decisions, and with specific reference to listed buildings, RPGs, CAs, and WHSs, LonP Policy 7.8 makes plain that development affecting heritage assets and their settings should conserve their significance, by being sympathetic to the...
	3.7 LonP Policy 7.10A establishes at that development in [WHS]s and their settings, including any [BZ]s, should conserve, promote, make sustainable use of and enhance their authenticity, integrity and significance and [OUV]. It notes that the Mayor ha...
	3.8 Housing requirements in general are covered in LonP Policies 3.3-3.5. Affordable housing (AH) is covered in LonP Policies 3.8-3.13 which define the term, set targets, and expect the maximum reasonable amount of affordable housing when negotiating ...
	Hounslow Local Plan (HLP)
	3.9 HLP Policy CC1 recognises the context and varied character of the borough’s places, and seeks to ensure that all new development conserves and takes opportunities to enhance their special qualities and heritage. Policy CC2 aims to retain, promote ...
	3.10 HLP Policy CC3 supports tall buildings of high quality in identified locations which accord with the principles of sustainable development. At (d) this supports tall buildings along sections of the A4 with specific sites to be identified in the G...
	3.11 Heritage is dealt with in Policy CC4 which expects development proposals to conserve and take opportunities to enhance any heritage asset and its setting, in a manner appropriate to its significance, and, where less than substantial harm will res...
	3.12 HLP Policy SC1 aims to maximise housing supply consistent with the principles of sustainable development. Policy SC2 aims to maximise the provision of affordable mixed tenure housing on development sites and sets a strategic target that 40% of ad...
	3.13 HLP Policy SV1 commits to progressing a partial HLP review of the GWC including designation as an Opportunity Area (OA).
	Other Statutory duties
	3.14 Sections 66 and 72 of the Planning (Listed Buildings and CAs) Act 1990 place duties on the decision maker with regard to listed buildings, their settings and to CAs. The Courts have found that considerable importance and weight should be given to...
	National Planning Policy Framework (NPPF)
	3.15 The revised Framework (NPPF) was published in July 2018 and further revised in February 2019. In interpreting policy, the Judgment in Bedford  established that substantial harm (NPPF§195) requires that: very much if not all of the significance of...
	3.16 Planning Practice Guidance (PPG) includes that on the Historic Environment. On WHSs, it refers to protecting a [WHS] and its setting from the effect of changes which are relatively minor but which, on a cumulative basis, could have a significant ...
	Supplementary Planning Guidance (SPG)
	3.17 The Mayor’s London’s World Heritage Sites – Guidance on Settings SPG, 2012 (Mayoral SPG)  advises that: [t]he setting of a [WHS] is recognised as fundamentally contributing to the appreciation of a [WHS]’s [OUV] and changes to it can impact great...
	3.18 The Mayor’s Affordable Housing and Viability SPG Homes for Londoners 2017  expects viability assessments to be submitted as part of the planning process, and that they should be rigorously reviewed as required by the LonP .
	Other Documents
	3.19 The Mayor’s A City for all Londoners (October 2016) and the Housing White Paper Fixing our broken housing market (February 2017)  emphasise the need for more intensive housing in London using previously developed land.
	3.20 Historic England (HE) has published extensive guidance on the historic environment including Managing Significance in Decision-Taking in the Historic Environment  and Good Practice Advice in Planning (GPA) Note 3 on The Setting of Heritage Assets...
	3.21 HE’s Advice Note (AN) 4: Tall Buildings says: Each building will need to be considered on its merits, and its cumulative impact assessed , and that [c]areful assessment of any cumulative impacts in relation to other existing tall buildings and co...
	3.22 The RBGK CA was designated in 1991. Its Appraisal  has been largely superseded by the WHS designation. The new Kew Gardens WHS MPlan has now been adopted . As set out in the PPG (above) it should be taken into account in this decision. It expands...
	3.23 The Kew Gardens Statement of OUV (SOUV)  refers to: Elements of the 18th and 19th century layers including the Orangery, … convey the history of the Gardens’ development from royal retreat and pleasure garden to national botanical and horticultur...
	3.24 The draft SotG CA appraisal notes that: The [CA]’s special architectural and historic interest lies in its intrinsically tranquil setting beside the water’s edge, with fishermen’s cottages, boat builders’ sheds, public houses, maltings and larger...
	3.25 Kew Green CA was designated in 1969. Its Appraisal  notes that this was due to its character as an historic open space, the associated high quality of mostly C18th development and its superior riverside environment. The Green constitutes a fine e...
	3.26 The International Council on Monuments and Sites (ICOMOS) was requested to comment on the planning application for the CC insofar as it would affect the setting of the RBGK, a World Heritage property . At the time of the Inquiry it had not commen...
	World Heritage Site Management Plan (WHS MPlan)
	3.27 As above, the WHS MPlan  is now adopted and can be given weight as a material consideration supported by policy. Its significance and relevant policies were summarised in some detail by RBGK. With regard to Views, vistas and setting, it notes  th...
	Emerging policy
	3.28 The IPLP, December 2019 has now been postponed. Even before the latest delay, it was agreed that the IPLP is at an advanced stage, having been considered at an Examination in Public (EiP) and subject to a Panel report, and that it is a material c...
	3.29 Of particular relevance, IPLP Policy D9, for Tall Buildings, reads at C1)d) that: … Proposals resulting in harm will require clear and convincing justification demonstrating that alternatives have been explored… . Policy D9C4) includes the import...
	3.30 IPLP Policy H4 sets out specific measures to achieve its strategic target of 50% of all new homes delivered across London to be genuinely affordable. IPLP Policy HC1C expects development to conserve the significance of heritage assets and their s...
	3.31 Policy HC2B of the IPLP reads Development proposals in [WHS]s and their settings, including any [BZ]s, should conserve, promote and enhance their [OUV], including the authenticity, integrity and significance of their attributes, and support their...
	3.32 LBH has consulted on amendments to Volumes 1 and 2 of the current HLP, and consultation on the Regulation 19 draft of the Great West Corridor Local Plan Review (GWC LPR)  closed in September 2019. It was agreed that these are at an early stage an...
	3.33 The GWC LPR sets out a detailed spatial strategy for the GWC including land uses and building heights. Its aims include identifying the extent of the GWC, progressing its designation as an OA, and identifying sites suitable for tall buildings. Th...
	3.34 At the same time, the GWC LPR was supported by the GWC Masterplan and Capacity Study  which sets out a bold new vision for the renaissance of the GWC. Its analysis includes further height testing with regard to Kew Gardens WHS and a more detailed...
	4. Planning history

	4.1 See the SoCG  for full details. Of relevance, the application site was developed as a retail warehouse and garden centre. An application for the current car showroom and workshop use was granted in March 1996 . In February 2018 LBH considered the ...
	4.2 With regard to nearby sites under construction, the BFC development , as now approved, is for a new 17,250 seat stadium and enabling housing (910 dwellings) and a hotel. At Wheatstone House permission was granted on appeal in March 2015 to provide...
	4.3 Proposals for 1-4 CIW were refused planning permission in December 2017 for redevelopment to include up to 550 residential units, a bus depot and commercial units in three buildings of 18, 19 and 20 storeys. It now has a resolution to grant permis...
	5. The proposals

	5.1 The site would be cleared of all existing buildings and workshops. The five new blocks would be staggered to achieve a variety of building heights. Two pairs of blocks would be connected to produce the three structures. The blocks would be arrange...
	5.2 It was common ground  that the principle of redeveloping the site and the range of uses proposed would accord with the development plan as a whole; that there was no concern over the loss of the car dealership and garage; that the development plan...
	5.3 View 23 (for the SotG) and View 30 (for the Orangery/WHS) were agreed to be of particular relevance. Also Views 20 and 22 for Kew Green CA.
	5.4 It was also agreed that the design would provide new well-defined public routes and spaces, high quality landscaping, and an improved route from Gunnersbury Station to BFC Stadium (subject to other development). Other design matters were not agree...
	5.5 It was agreed that the proposals would deliver a number of public benefits including:
	 the delivery of 441 homes
	 the delivery of 50% affordable housing by habitable room
	 job creation
	 improved public realm and a new public square
	 environmental improvements to the area
	 aesthetic improvements to the site
	 provision of a nursery
	 providing transformational change to a site within a proposed opportunity  area (OA)
	 encouraging sustainable travel behaviours through a package of measures.
	The weight attached to these benefits was not agreed with LBH.
	5.6 Other points  were agreed between the Applicant and the Mayor, but not LBH.
	5.7 Of the 628 habitable rooms tested for daylight levels, 75 of these failed to meet the minimum BRE standards ; the vast majority of those were living rooms.
	5.8 The balconies/internal spaces that would be particularly affected by poor air quality would be provided with mechanical ventilation and air conditioning.
	6 The case for the Applicant, L&Q

	Its case, with only minor adjustments, is as follows.
	6.1 The application before the SoS is made by a major provider of AH, and would regenerate an under-used brownfield site in one of London’s key areas for housing intensification. It would bring several very substantial benefits to the community in Hou...
	6.2 However, those benefits have to be set against acknowledged harm to several designated heritage assets in the wider area around the application site. The key judgement is whether the largely unchallenged public benefits of the scheme would outweig...
	6.3 That balance is set out in NPPF§196. There is nothing materially different about the overall assessment of compliance with the development plan – that too requires a balance between competing objectives, giving the protection of designated heritag...
	6.4 Furthermore, there is no material difference between the application of NPPF§196 and the statutory obligations which arise in heritage cases; the strong presumption which is said to arise when harm to designated heritage assets would be caused is ...
	6.5 All aspects of law and policy which bear on this decision allow for permission to be granted in circumstances where there would be harm to designated heritage assets, including the WHS. Nothing in policy or law says that outcome would be, or shoul...
	6.6 Whilst there is little if any dispute about the weight to be given to the scheme’s benefits, there is quite a range of views on the degree of heritage harm the scheme would cause, ranging from harm right at the very upper end of less than substant...
	6.7 What the evidence shows is that Kew Gardens would suffer some limited harm due to the presence in parts of a short kinetic view (around View 30 ) of the scheme’s upper 6 storeys appearing at distance above the Orangery roof. The harm to the Orange...
	6.8 Similarly, there will be harm to the setting of the SotG CA, due to the scheme distracting the eye in some views along the tow path. But it is only along part of the relevant section of the tow path that the scheme would lie behind the frieze of w...
	6.9 The balance is between the benefits and the degree of harm properly analysed. Several other points have been canvassed as to some extent relevant to the overall balance. The Applicant has shown that the viability of the scheme with 50% AH only wor...
	Call in Issue 1: Supply of Homes
	6.10 The SoS’s first call-in matter  relates to housing. Only the Applicant, the Mayor and LBH produce evidence on this point, and they agree that significant weight should be given to the way that the scheme assists in delivering against Government, ...
	6.11 The scheme would bring forward 441 units of housing of which 50% would be AH. It would make a substantial contribution towards the Government’s objectives of significantly boosting the supply of housing and meeting the housing needs of all.
	Affordable Housing (AH)
	6.12 No dispute between the parties exists about the weight to be given to the AH component . The significant weight to the AH provided is underpinned by the following points:
	6.12.1 The absolute number of units and habitable rooms provided as affordable homes is greatly in excess of the levels one finds in LBH and in London as a whole: just 17% of units secured across London in the past three years, and only 23% in LBH .
	6.12.2 The LBH policy requirement is 40%. Clearly, even this is not being delivered on average across LBH  and the scheme exceeds it by 10%. The London Plan does not set a 50% requirement on this site  and it is agreed that the offer is the maximum re...
	6.12.3 As to the split of AH tenures, the  Mayor, LBH and the Applicant agree that the scheme is acceptable; LBH’s view is based on a full review of the viability assessment of the scheme and receipt of external advice. By habitable room, that represe...
	6.12.4 The AH offer therefore goes beyond policy requirements in LBH, both compared with a market developer and the Mayor’s requirements. The written viability evidence  – uncontested by any party to the Inquiry – sets out that the scheme would produc...
	6.12.5 The scheme’s viability has been approached on the correct methodological basis, and shows that at 50% AH, the developer’s profit element is a mere 2.1% of GDV. For a typical developer, the level of profit would be a blended rate of 15% of GDV (...
	6.12.6 L&Q is able to proceed with the scheme, and would do so, in part because of its ability as an RP to access lower cost finance via corporate borrowings secured against its substantial stock of existing homes. In addition, L&Q’s acceptance of nil...
	6.12.7 As a result, the development would deliver significantly greater AH than would be achievable by a market developer.
	6.12.8 Furthermore, viability evidence shows that the development would deliver 23 more affordable rented homes and 123 more shared ownership homes than a scheme following the LBH 60:40 tenure mix and a viability assessment. This is a substantial loca...
	6.13 There are no material considerations said by LBH to reduce the weight to be given to the AH benefits from the scheme. That obviously includes any question over tenure, and indeed the viability evidence shows that more, rather than less, weight sh...
	6.14 In the LBH and London Plan context, the scheme goes beyond the bare requirements of policy (which are not usually or on average met – by a considerable margin); the policy to seek 40% (let alone a notional 50%) target for AH as part of the minimu...
	6.15 A point was raised about the AH offer at the resolved to be granted 1-4 CIW scheme. That is not comparable and tells one nothing about the Citroen site proposals .
	6.16 The Applicant will deliver the scheme . It has invested heavily in the site and the surrounding area (e.g. Wheatstone House next door) and has grant available to it from the  Mayor in respect of the scheme which it will use, and which is, practic...
	6.17 The upshot is a powerful contribution to AH needs in London and LBH, maximising the AH benefit that the site can bring. Significant weight should be given to it in line with the NPPF’s injunction to meet needs where they arise.
	Market housing
	6.18 It is also agreed between the Applicant, the  Mayor and LBH that significant weight should be given to the 223 units of market housing that the scheme will deliver. LBH  does not argue (by contrast to the rejected argument on those lines at the C...
	6.18.1 LBH has not in fact been delivering housing at such a rate or in such numbers that it complies with the Housing Delivery Test levels – it has only delivered at 78% of its target rate, therefore requiring, as LBH acknowledged, a 20% buffer to be...
	6.18.2 Five year calculations as at the last AMR are not based on what LBH says it has firmly in mind now, namely the much higher housing requirement which is about to be imposed on it with the new LonP, at 1,782 units a year (compared to 822 as thing...
	6.18.3 Core to meeting emerging London wide needs is the OA which, as LBH agreed , is likely to be adopted as part of the development plan, and for which LBH has started to plan . LBH agreed that one cannot be complacent about whether the Borough can ...
	6.18.4 No one at the Inquiry argued that the housing benefits of the scheme should be reduced on the basis that they could be achieved on alternative sites, or that there was no need for the Citroen site to deliver 441 units because of the capacity in...
	6.19 Significant weight should be accorded to the market housing component of the scheme in the planning balance. It complies fully with the Government’s policy in the NPPF for the delivery of housing. The opportunity presented by the site and this sc...
	Call in Issue 2: Building a Strong, Competitive Economy
	6.20 The scheme is residential-led, partly because the existing use of the site as a sui generis car showroom and consequent lack of applicable policies, does not require any particular employment use as part of the mix . Partly of course, it is a sch...
	6.20.1 The proposal will support 250 direct construction phase jobs . These are often described as temporary but of course they are only so on a particular site – the economic benefit of a very large construction project is in part that it allows cont...
	6.20.2 There will be a relatively small number of FTE jobs provided when the scheme is finished, representing a modest net increase on the jobs at the current showroom. Some weight should be given to them.
	6.20.3 Finally, there is a relationship between the provision of housing and the functioning of the economy – unless there are sufficient (particularly affordable) homes in LBH and London in general, it will continue to be a city which workers find ha...
	6.21 The regeneration of the site is also part of the economic benefit of the scheme. Its future mixed use will be more beneficial to the local economy and the site will be physically improved such that it plays a positive role in bringing people to a...
	6.22 In all, the scheme strongly supports the Government’s NPPF objectives for a strong, competitive economy.
	Call in Issue 3: Heritage
	Approach
	6.23 The Applicant has recognised through its heritage expert’s evidence  that there would be a degree of harm to the WHS at Kew Gardens (which is coterminous with the RPG and the CA) and the SotG CA. These harms lie within the less than substantial h...
	6.23.1 significant importance and weight should be given to the harm particularly that to the CA at Kew Gardens and the Orangery
	6.23.2 a clear and convincing justification should be given for such harm
	6.23.3 the WHS is the most important of the designated assets but the designated assets are all of high importance
	6.23.4 harm to these assets inevitably means a degree of non-compliance with development plan policies which are drafted to prevent or guard against harm to designated assets including Kew Gardens.
	6.24 However, harm to designated assets, including to WHSs, is not an insuperable obstacle to planning permission. That is clear from the relevant development plans and the NPPF, and a recent example is the SoS’s permission for the Westferry Printwork...
	6.25 All agree that the NPPF§196 applies to these assets and that it is consistent with the adopted development plans in London and LBH. There is nothing in the IPLP which indicates that the protection of WHSs is not subject to the NPPF§196 balance, o...
	6.26 The effects here are all matters of setting. The correct approach is as follows:
	6.26.1 understand the significance of the asset in question
	6.26.2 determine how the setting contributes to the significance of the asset
	6.26.3 assess to what degree the change to the setting causes harm to the significance of the asset.
	6.26.4 in terms of a cumulative approach to the assessment, it may be relevant to ask whether the change in question compounds or further exacerbates pre-existing harm to the asset’s significance.
	6.27 Three further important preliminary points.
	6.28 As generally agreed, the less than substantial category comprises a sliding scale, spectrum or gradient from (at the bottom) the merest trace of harm, to (at the top) a very significant degree of harm a touch below what would fall within the subs...
	6.29 It is possible to get a clear sense of what kind of effect the top end of less than substantial represents, by looking at the way the Court has defined substantial harm, which would be only a degree away. In the Bedford case , the Court defined s...
	What the Inspector was saying was that for harm to be substantial, the impact on significance was required to be serious such that very much, if not all, of the significance was drained away.
	Plainly in the context of physical harm, this would apply in the case of demolition or destruction, being a case of total loss. It would also apply to a case of serious damage to the structure of the building. In the context of non-physical or indire...
	6.30 It is clear that an asset would have to derive a great deal of its significance from its setting in order for change in its setting to cause it substantial harm. That was the finding of the CC Inspector, and (dealing with essentially the same ran...
	However, having regard to the conclusions in Bedford, notwithstanding questions of scale, design and prominence, substantial harm could only be caused if the heritage asset concerned derived most of its significance from its setting. It is difficult ...
	However, no-one could reasonably argue that any of the designated assets at issue in this case derive most of their significance from their setting. In all cases, by far the greatest part of their significance, and in the case of the WHS, its OUV, is...
	As I have referred to above, points were made about the cumulative impacts on Kew Gardens …much of the significance of Kew Gardens is tied up in the gardens and the buildings. Kew Gardens derives some significance from its setting but that is a small...
	6.31 These are important words of caution against overstating harm to significance due to impacts on setting .
	6.32 Second, and connected, is the issue of limited impacts on an asset with multiple aspects to its significance. Concern is expressed that one should not artificially lower the degree of harm on the basis that only one aspect of significance is harm...
	6.33 Third, cumulative harm. There is no dispute that, in very simple terms, the analysis is of incremental further harm caused by the scheme. That takes into account what harm has already been caused as the baseline. However, the harm attributable to...
	6.34 It is also very important to be clear that analysing the further incremental degree of harm is not a backdoor route to large-scale harm through multiple small increments. The exercise in every case takes as the baseline the latest cumulative base...
	Kew Gardens
	6.35 The evidence of all the experts elides the OUV of the WHS, the CA and the RPG. In addition, because the Orangery (Grade I) is an important building for the OUV, the impacts on that have been treated as running with the WHS effects. OUV is agreed ...
	6.36 What could have been a far too complicated analysis is simplified because the effect of the scheme is very limited: a short stretch of kinetic views around View 30, in which the scheme appears at varying angles including a gap in which it fades f...
	6.37 Some effect, as we accept – it would distract to some degree from the Orangery. But the case for that harm being anything more than a very limited impact on the OUV etc. is founded on several erroneous propositions:
	6.37.1 that the OUV has been so harmed by development in its setting that its significance has almost already suffered substantial harm ;
	6.37.2 that any additional visibility of development outside Kew Gardens affects the significance of the OUV and no account should be taken of its London context other than as harm;
	6.37.3 the impact on View 30 is particularly important because of the role of that view in understanding the palimpsest of landscape design.
	6.38 None of these propositions is true. The site visit will no doubt have assisted with the judgement as to how much or little the OUV would be affected:
	6.38.1 the Orangery view from around and about View 30 would be affected; although the emerging BFC scheme is clearly visible in that space already. The damage would be (a) in lifting the eye above the Orangery roofline, and (b) a further modern eleme...
	6.38.2 however, the setting of the Orangery needs to be seen as a whole. Its principal elevation is its greatest designed interest  and that is best seen from the space in front of it from where it is, and (the evidence seems to indicate) always was, ...
	6.38.3 taking the third error above first, the truth is that View 30 is not a view of particularly great importance. It’s a view in the WHS in which an important building is partially visible but beyond that, the evidence does not support the attempts...
	a) the view is not one that was designed at any point – it is a by-product of the way the Gardens changed in various ways over 200 years
	b) it is not a view that existed in the 18th Century
	c) the landscape in which the Orangery was originally positioned has been lost and transformed into something quite different in the 19th and 20th Centuries. RBGK quite properly accepted that the original landscape had been denatured and that nothing ...
	d) indeed, the evidence is tolerably clear – the Orangery was separated from the Great Lawn by trees planted as part of a designed separation. These are not replicated on images produced not for accuracy but for display, and which all agree must be re...
	e) the Great Lawn has not survived and there is very little about the current network of footpaths and lawns which relates to the 18th Century landscape (shorn of lakes, open views, the White House itself etc.)
	f) as a result, view 30 tells one nothing of any importance about the original design and is not a Decimus Burton designed view .
	6.39 The attempts artificially to increase the importance of the only glimpsed view of the scheme from within Kew Gardens is itself an indicator of the strength of the harm case advanced by RBGK, HE and LBH. Not everything, even at Kew, is laden with ...
	6.40 The OUV of Kew Gardens springs from the massive number and quality of designed spaces, the history of the place, and the connections between the physical place and the scientific endeavours undertaken at RBGK. It is packed with significance, anal...
	6.41 That is why the Applicant’s heritage witness is right to say that the harm is in the lifting of the eye over the Orangery and the small further degree of intrusion . These submissions return in due course to the issue of mitigation, something whi...
	6.42 Returning to the cases advanced by the other parties, it is notable that RBGK itself is alone in alleging that, on the clock of heritage harm, it is 11.59 and 50 seconds. That is not the view of the other 4 heritage witnesses, and is inconsistent...
	6.43 It is simply not the case that Kew Gardens' setting has been so harmed that it stands on the brink of annihilating the OUV. The proposition is faintly ridiculous. The scientific and biological interest, the palimpsest, the historical (vanished) a...
	6.44 As for setting as at today’s date, HE describes the setting as well preserved – and indicated that HE and RBGK had liaised but couldn’t say whether HE had baldly told RBGK that it was overstating the current degree of cumulative harm.
	6.45 It is not on an in-danger list and there is no evidence that ICOMOS considers that it would be entered onto such a list as a result of the Citroen scheme – let alone de-inscribe it as having had its OUV vitiated or drained away (like the Oman cas...
	6.46 Nor is it the case that every further glimpse of modern Brentford adds to the cumulative harm . The Applicant’s heritage witness accepts that, unmitigated, the scheme would cause some limited harm due to its appearance above the Orangery in View ...
	6.47 It stems in part, however, from the way the CC Inspector adopted HE’s description of the setting contributing to significance by preserving Kew Gardens as a world apart . It is important to look carefully at why the CC Inspector said that – in hi...
	6.48 So, the core question here is whether the additional glimpses of the outside world that the Citroen scheme would provide would seriously, or even moderately, harm the ability of the viewer to appreciate, or to have revealed to him or her, the sig...
	6.49 The site visit has been undertaken but in any further consideration of the impacts at Kew Gardens (and indeed Kew Green/SotG), considerable caution should be exercised when looking at the visual material latterly produced by RBGK – it suffers fro...
	6.50 It is recognised that the MPlan in its emerging version stresses the importance of limiting further visual intrusion into Kew Gardens, but it is also a theme of the document that RBGK are actively managing the visual envelope with new and amended...
	6.51 Planting behind the Orangery would be capable of screening out the view of the scheme. It is regrettable that RBGK did not give more detailed attention to this rather than alleging that the scheme would all but destroy the OUV of Kew Gardens – it...
	6.52 A final point on the idea of the world apart as an integral part of OUV. This is not a concept one finds in the inscription documents or in earlier references to the gardens; it is something that has grown from the evidence at the CC Inquiry and ...
	6.53 Kew Gardens is not hermetically sealed from the outside world – one of its oldest and most important buildings, the Pagoda, is advertised as a panoramic viewing spot from which one can see (on a good day) as far as Canary Wharf. Kew Gardens’ plac...
	6.54 LBH’s upper end of less than substantial, close to substantial (for OUV and for the Orangery) is obviously an over-exaggeration, as is RBGK’s at the absolute limit of less than substantial; even HE’s moderate is too much given the small area affe...
	Alternatives to the impact on Kew Gardens
	6.55 Where in this analysis should one address the question of alternatives? HE relies on its guidance for the proposition that harm to designated assets should be justified in part by an analysis of whether the same or similar benefits might be broug...
	6.56 No objector undertook this exercise, and neither LBH nor HE at pre-application or pre-call in stages requested the Applicant to model a scheme invisible from Kew and test it . Schemes with maximum 15 and 12 storeys were assessed, but as is clear ...
	6.57 The SoS should be extremely cautious about the submissions made on behalf of RBGK about the potential for alternatives to the scheme on the site . RBGK did not call evidence about alternatives, and did not prepare any evidence of its own about th...
	6.57.1 the issue of alternatives that were looked at is covered by the evidence submitted in the DAS and the architect’s proof – the issue has not suddenly emerged at the Inquiry. The architect explained why it was not appropriate to conduct Accurate ...
	6.57.2 there is no real uncertainty, absent AVR modelling, of how much would have to be removed to ensure no visual impact on Kew Gardens. The evidence  simply shows what we can all see from the visual material– 6 storeys would need to be removed to e...
	6.57.3 there was no discussion of a 13 storey scheme. RBGK didn’t ask the architect about it, didn’t call evidence about it, doesn’t suggest that it would be invisible (it wouldn’t, clearly – just count the storeys on the View 30 images);
	6.57.4 it is suggested that the architect’s approach to the Notional Reduced Scheme  is flawed because – apparently this is obvious, according to RBGK – there would have been a redesign of the layout and public open space. The DAS comprehensively give...
	6.57.5 a similar point is the unsupported suggestion that there would have to be a different stepping arrangement. There is no basis for that suggestion, given the need for tall buildings (which they would all still be) to be articulated and to create...
	6.57.6 in any event, the quanta of affordable and market housing that the Notional Reduced scheme would support is severely unviable, and provides a clear evidential basis for rejecting the assertions now made that there must be some other way viably ...
	6.58 Given the viability evidence that has already been produced about the application scheme, it is clear that the scheme is only deliverable with marginal profit by the Applicant as housing provider, at its current scale. It has always been obvious ...
	6.58.1 they have used the same financial model as for the application scheme, which is unobjectionable, and the evidence base for the appraisal is also the same;
	6.58.2 the scheme, as the architects say in the attached note, represents more of a decapitation than a haircut. It would produce no AH at all. If one inputs the same quantum of AH into the model, the scheme is unviable to the tune of £36m. Even if on...
	6.58.3 even if one approaches it on the basis of the 2.1% profit the Applicant is prepared to accept on the scheme, the scheme would provide no AH – indeed at 100% market housing the profit would be 1.7%. The Applicant would not be interested in deliv...
	6.59 The reality is therefore that regeneration for housing and AH on the application site involves buildings which need to be of a height that would be visible from Kew Gardens.
	6.60 No other alternative has been put to the Applicant over the extended period of the application, including at the Inquiry. There is no evidential basis for an assumption that there is another viable scheme bringing forward AH (at all, and certainl...
	6.61 This is quite different from the broad-brush conclusion in the CC case, where it was judged likely that another scheme might come forward which could achieve some of the scheme benefits (the employment), particularly, in that case, due to the pre...
	6.61.1 both Citroen and CIW have broadly the same overall unit numbers and AH number and split; however, crucially the 40% low cost rent in the application scheme is all London Affordable Rent; in the CIW scheme is split between London Affordable Rent...
	6.61.2 furthermore, the Citroen site scheme has high fixed costs, including the EUV of the site as a car showroom, which greatly exceeds that of the cleared former industrial site at CIW. This has a major effect on the viability appraisal and makes th...
	6.62 Consequently, there is no comparison between the viability profile of the two sites, and no evidence before the Inquiry that a viable scheme that avoids harm can bring forward any of the same AH benefits.
	6.63 I return to the issue of alternatives later.
	Strand on the Green (SotG) - including its listed buildings
	6.64 There is nothing world apart about the SotG. It is a compressed, frieze-like set of buildings which have for many years been seen in a wider London context from the southern bank of the river. The CA Appraisal for the area lists ten or more key v...
	6.65 LBH says that the harm would lie in the middle of the spectrum of less than substantial; HE says the harm would be at the upper end, possibly reflecting HE’s earlier, now withdrawn, position that the harm to SotG would be substantial. Again, ther...
	6.66 First, there would be no direct impact on the asset. Second, there would be no impact on the relationship (in any view) between the frieze and the River/Oliver’s Island, which is probably the key component of its significance. The houses are rela...
	6.67 Furthermore, the kinetic view means that the position of the scheme behind or in relation to the important houses and the river changes as one moves. The moving visualisation of the scheme presented to the Inquiry makes it clear that it is only i...
	6.68 It’s unclear whether that variation, and partial impact, has really been grappled with by LBH or HE. Perhaps both have focused overly on View 23. HE refers to the setting to the CA as mostly clear, which appears to be a recognition that BFC is to...
	6.69 Mr Dunn uses the term primacy in his evidence when trying to quantify the harm to SotG. The essential prime role of the houses and the river would be untouched, and for most of the relevant view, so would the skyline; there would be some views in...
	6.70 For these reasons, the Applicant’s assessment of some but relatively limited harm is to be preferred. Other than in a very short set of views, what is key to the setting of the CA would not be harmed by the scheme.
	6.71 A word here on alternatives also. The images show that to avoid appearing (in that set of views to the eastern end of the View 23 group) behind the houses at a noticeably greater height and scale, the scheme would have to undergo a similarly radi...
	6.72 The Applicant should not be criticised for not seeking, beyond what it has done, to prove a negative – i.e. that there is no alternative scheme which would bring the same or similar benefits without the harm or with less harm. The viability param...
	6.73 Less needs to be said about the potential impact on Kew Green – the visualisations show that the scheme will do no more than peek above a couple of buildings, within the tree line. There would be no direct impact. The historic relationship of the...
	6.74 Again, this is not a designated asset which is said to derive any part of its significance from being separate from the rest of London. It is bifurcated by a busy road which introduces noise and a set of very clear views of Brentford into the cen...
	6.75 In those views, there is little sense of disruption to what is a scene of large components – large sky (the scheme will not jut up above the tree line), large green foreground, large solid horizontal band of boundary buildings, all of different h...
	6.76 The Applicant’s heritage witness is correct to judge that there would be no harm to the significance of the asset.
	Call in Issue 4: Consistency with the Development Plan and Emerging Plan
	6.77 The only case advanced against the scheme is based on heritage harm. LBH do not (subject to the signing of the s.106 agreement) maintain draft reasons for refusal 2-5. LBH made it plain that there is no freestanding design or townscape objection ...
	6.78 It is self-evident that insofar as LonP and HLP policies seek to prevent harm being caused to designated heritage assets including the WHS at Kew Gardens, the scheme is not consistent with those aspects of the plans.
	6.79 However, no party to the Inquiry suggests that one should reach a view on whether the development plan is complied with overall unless one carries out a balancing exercise, since the scheme garners strong support in housing, AH, regeneration and ...
	6.80 It is suggested (by RBGK and perhaps others) that the WHS protection policy and the other heritage policies are very important and therefore failure to comply with them equates to a failure to comply with the development plan as a whole. That is ...
	6.80.1 it is not the case on the face of the policies, which do not themselves suggest that permission ought to be refused if they are not complied with – it would be surprising indeed if they had said that as they would not then comply with the NPPF;
	6.80.2 the housing and AH policies are not subject to compliance with the heritage policies – i.e. effectively making them subservient to the heritage policies. They are hugely important, freestanding policies, compliance with which needs to be weighe...
	6.81  Specific policy points arising also include the following:
	6.81.1 LonP Policy 7.4 is a general townscape and design policy with which the scheme largely if not totally complies. There is no valid criticism of the excellent design of the scheme itself, its accommodation, amenity spaces, public spaces, active f...
	6.81.2 if one takes the SotG and Kew Gardens as surrounding environment (which is a moot point), the architect indicated that regard was had to views from those areas, but that did not on balance lead to a scheme which had no impact on them, for a var...
	6.81.3 LonP Policy 7.6 is about the architecture of schemes. RBGK and HE do not give evidence specifically about the tests in this policy. The criteria are all met, including that of policy requiring buildings to be of the highest architectural qualit...
	6.81.4 LonP Policy 7.7 contains the now familiar list of guidance on tall buildings. It is notable that its prescriptive approach is not being carried forward in the IPLP, but in this case that is rather academic; the scheme complies with the criteria...
	6.81.5 it is really LonP Policies 7.8 and 7.10 where there is non-compliance: the former’s criterion D requires settings to be conserved. The Mayor has a particular concern about the proper interpretation of its policy; in this case the Applicant is c...
	6.82 Much the same applies to the HLP, albeit that HLP Policy CC3 speaks in terms of not causing a significant adverse effect on assets. The Applicant’s evidence does not indicate that such an effect would occur.
	6.83 As for the emerging plans, all agree that relatively significant weight can be given to the IPLP, due to the stage it has reached. The main points are:
	6.83.1 continued very strong emphasis on making the best use of land (GG2), housing delivery (GG4, H1, H4) and growing a good economy (GG5);
	6.83.2 the OAs and the kind of intense housing and jobs yields that are needed within them (SD1);
	6.83.3 heritage protection (HC1) including protecting WHSs (HC2). The latter policy largely replicates existing policy in adopted London Plan 7.10; the additions are the words conserve, promote and enhance in respect of OUV. So, whilst accepting that ...
	6.84 The balancing exercise under the IPLP is effectively the same as that for the current version.
	6.85 As for the LPR, this is unlikely to be submitted for examination before the Summer of 2020 . It is agreed that little weight can be given to it, even less to evidence base documents, particularly where they are the subject of objection. The follo...
	6.85.1 it contains a commitment, which all agree is likely to remain in the plan, to deliver the minimum 7,500 homes in the GWC OA in line with the IPLP. That figure is not affected by the slight reduction in overall housing requirement in LBH. The ap...
	6.85.2 as already noted, little weight can be given to the specific allocations, to the notional heights of buildings on them, etc. For instance, there is a proper debate still to be had as to whether the Brentford East cluster should have a taller el...
	6.85.3 no weight should be given to the status or otherwise of the site in the LPR – it is objected to, and given that LBH’s current view is that the Citroen site is a redevelopment site with in principle the capacity for tall buildings, there is noth...
	6.85.4 these are important points because there is a theme in the LBH case based on the non-compliance with the spot heights of buildings in the capacity study, and the differences between the application and the emerging local plan. The LPR is not re...
	6.85.5 In particular, there is no prematurity objection from LBH which accepted that the grant of permission would not prejudice the LPR. That was a very important acknowledgement, because the SoS needs to know that the LPA bringing forward its plan d...
	6.86 In summary, the application complies with the IPLP overall, albeit it does not accord with Policy 7.10 and part of 7.8. It accords with the LPR’s housing and AH policies and the thrust of the OA policy, but is again not in accordance with heritag...
	Other Points Raised
	6.87 The site lies has a Public transport accessibility level (PTAL) of 4 and 3 – the note put into the Inquiry deals with that issue.
	6.88 The Inspector has clarification now in writing  on (1) the District Heating and Air Quality issue, (2) the grant funding regime, which explains in part why the Applicant’s ability to use the Mayor’s funding to deliver AH is limited by time and si...
	6.89 The Inspector also has a note  on Fire Safety and the Building Regulations regime.
	6.90 The nursery would be of some benefit to the local community, including the emerging community in the major schemes in the area, and whether it is subsidised or not, there is no indication that it will not fully meet a need in the area – it is a b...
	6.91 There is assistance from the Mayor/TfL in relation to improvements at Gunnersbury Station. The Chair of the WCGS  is clearly a sceptic where the TfL improvements programme is concerned, but the contributions sought by TfL are justified and will b...
	Overall Conclusions
	6.92 Even if one accepts the housing and AH need, why does that need have to be met here, now, in this way, causing harm to the WHS and other assets? Not quite the balanced way that NPPF§196 is framed, but another reasonable way, perhaps to get to the...
	6.92.1 the need for housing and AH is very large, pressing and will not go away. The benefit of the scheme in this respect would be significant;
	6.92.2 no one says that the need will be met by development on other sites: the needs in London, in LBH and in the OA are too huge to make such a claim. It would be contrary to the NPPF to approach this planning balance by thinking that the housing ne...
	6.92.3 the needs cannot be met by a scheme on the site that avoids the harm. To reduce the scheme to the extent it becomes invisible from Kew in View 30 would lead to an unviable scheme which the evidence shows beyond doubt would not be delivered;
	6.92.4 lesser needs cannot be met by a lesser scheme on the site. The Notional Reduced Scheme evidence also shows that as soon as one materially reduces the overall quantum of housing, the site cannot viably support AH. Frankly, it is an excellent out...
	6.92.5 the harm is to very important assets but is nowhere near as serious as RBGK, HE and LBH are suggesting (bearing in mind they all say different things – markedly different things in some cases) about the level of harm caused. It arises because o...
	6.92.6 the balance favours meeting such important needs on this site, with the scheme that can deliver them. Perhaps the impact at Kew can be screened; but even if not, it is a relatively minor impact even seen cumulatively, and the SotG impact is als...
	6.92.7 Given that LBH appears to accept the significant benefits of the scheme, it is a little puzzling that they are not applying the approach that they expressly endorse in their CA Appraisal for SotG:
	However, it is important to note that this is a [CA] adjacent to an OA in a World and Mega City (and the largest city in a wholly European country). There will be inevitable tension between the areas, and pragmatic decision-making in accordance with t...
	6.93 The word pragmatic sometimes carries the implication that the decision in question is unprincipled, but by contrast here, the reference to the NPPF makes it clear that what LBH means is that some harm to important designated assets – some harm – ...
	6.94 In this case, the balance  is in favour of the grant of permission.
	Additional Note
	6.95 In its Note Addressing Further Matters  the Applicant put forward an Indicative Planting Scheme to screen out built development outside the boundary of the WHS, possibly eliminating the impact of the Citroen development entirely. It argued that t...
	6.96 With regard to 1-4 CIW, it added a Note on relative viability explaining that: - the existing use value is higher for the Citroen site; - 1-4 CIW is a cleared site, whereas demolition and enabling works are required on the Citroen site; - the aff...
	Additional comments
	6.97 The outcome of the CC High Court challenge does not affect the case put forward by the Applicant.
	6.98 With regard to the further delay to the IPLP, although it has not yet been adopted, the issues which are subject to discussions are narrow. The particular policy changes do not affect the issues raised in evidence, other than to reinforce the imp...
	6.99 With regard to the WHS MPlan, this lacks consistency particularly in how development within and outside the Gardens is considered as well as the approach to planting. The preparation of the plan has not been rigorous or subject to proper consider...
	6.100 Specifically, Appendix F is entitled Public Consultation and Inquiry Report but also provides commentary on the Inspector's Report for the CC and evidence presented at this Inquiry. The Inspector should disregard these sections as they provide a...
	6.101 The general approach, to reinstate the Gardens to a point some 100 years ago when no development could be seen from within the Gardens is at odds with the summary which identifies that it is critical to the conservation of the OUV of the WHS tha...
	6.102 Section 3.3 of the MPlan is most concerning. In providing a summary of the contribution that setting makes to the OUV, despite identifying detractors, attention is drawn to the largely unbroken skyline surrounding the Gardens as a significant co...
	6.103 The MPlan highlights that the management of planting throughout the Gardens forms a key element, which includes an active strategy  to maintain the setting of the WHS through the management of vistas. For example , where RBGK seeks to maintain a...
	6.104 The removal of already-built developments and aircraft approaching London Heathrow is not achievable. It is inconsistent to highlight modern buildings as key detractors but ignore the Grade I listed Water Tower. RBGK seeks to develop the Gardens...
	6.105 The final version of the MPlan has not been subject to rigorous review following public consultation and is inconsistent in how it deals with development as well as detracting factors. Importantly, RBGK seek to sterilise large parts of West Lond...
	6.106 The Westferry quashing was on the basis of a specific error in relation to the timing of the decision and how that appeared, rather than the matters to which the parties drew the SoS’s attention. The reasons for the decision to grant remain rele...
	7 The case for the Mayor of London as Local Planning Authority

	Its case, with only minor adjustments, is as follows.
	7.1 On 26 February 2018, the Mayor of London (the Mayor) directed that he would become the LPA for the determination of the application which is now, in its amended form, before this Inquiry. Following a hearing before the Mayor held on 20 July 2018, ...
	7.2 The application for planning permission now falls to be determined by the SoS. The Mayor however invites the SoS to reach the same decision as did he, and to grant planning permission accordingly.
	7.3 In these submissions, we address the following matters: impact on the historic environment; application of heritage policies of the development plan, both current and emerging; wider planning effects of the scheme; and overall planning balance.
	Impact of the proposed development on the historic environment.
	7.4 The case for the Objectors is that six elements of the historic environment are harmed, to varying degrees, by the proposed development. In respect of four of those assets, the Mayor accepts there would be harm (albeit the extent of that harm alle...
	7.5 The assessment of impact upon which the Mayor relies is set out in evidence . This assessment is comprehensive and thorough. We do not in these submissions rehearse that evidence. However, we provide a summary of the Mayor’s case in respect of eac...
	SotG Conservation Area (SotG CA)
	7.6 It is common ground that there is no direct harm to the SotG CA nor is there harm to views from the Strand itself, on the north side of the River Thames, which lies in the SotG CA.
	7.7 There is however, unsurprisingly, some impact on views towards the SotG CA from the Thames towpath on the Richmond side of the River. It is common ground that the extent of impact on the CA falls to be assessed by reference to these views. There i...
	7.8 When proceeding along that towpath from the east, the SotG CA and the proposed buildings will be seen, over some distance in the same view, as indeed is demonstrated by View 23. However, views of the CA from the Richmond-side towpath are experienc...
	7.9 Context, we submit, is of particular importance when considering the impact of the proposed development in views from the Richmond-side of the Thames. Tall buildings – both existing and emerging – are already present and visible in some views towa...
	7.10 Two other elements of context arise.
	7.11 First, the application site lies within the GWC OA to be designated through the IPLP . As in the existing LonP, those parts of London which are identified as OAs are intended to be the engines of growth to meet strategic, as well as local, develo...
	7.12 The LPR identifies the BFC East part of the OA as accommodating a cluster of tall buildings within an area including the application site, as well as a series of Focal Buildings, including a building of 61 m AOD at the B&Q site (on the north side...
	7.13 This policy context is important in terms of the SotG CA and the assessment of the impact of the proposed development upon it. If the objectives of policy for the eastern part of the OA are to be met, as must be assumed will be the case, then mor...
	7.14 Secondly, in terms of wider context, LBH’s assessment of the impact of wider development proposals provides a useful touchstone when considering the impact of what is proposed here and its acceptability. The relationship of the approved Citadel d...
	7.15 In conclusion, the Mayor accepts that the proposed development, to the extent that it adds to an existing and emerging cluster of tall buildings, would cause some harm to the significance of the SotG CA as a result of its relationship to the CA i...
	7.16 Nonetheless the harm which the Mayor has identified to the significance of the SotG CA must be given significant weight and must thus be considered alongside public benefits as part of a planning balance. We return to this below.
	Listed Buildings within SotG CA
	7.17 There will be some impact on views towards, and thereby on the appreciation of the significance, of some of the riverside listed buildings within the CA. As with the CA as a whole this impact will largely be by reference to views to the north fro...
	7.18 The Mayor considers that the harm to the significance of the listed buildings along the Strand is less than substantial, as indeed do all other main parties. The Mayor’s assessment is that this harm is at the lower level within the less than subs...
	7.19 The listed buildings, as entities in their own right and as part of a group, can be appreciated from the SotG itself. Indeed, it is from this location that the detailed architectural features of their principal elevations – including porticos, et...
	7.20 The listed buildings as a group can plainly be viewed and appreciated over the River. These views, in the context of appreciation of the CA, have already been addressed. As with the CA, it is notable that it is the orthogonal view of the building...
	7.21 Given that the closer views of the listed buildings, from where their architectural detailing is best appreciated, will remain unaffected and given the lack of material impact on what is acknowledged in the CA Appraisal as the most important view...
	The Orangery, Kew Gardens
	7.22 It is common ground that the impact of the proposed development on the Grade I listed Orangery arises from impact on intermediate distance views of the building from within Kew Gardens.
	7.23 It is common ground that the impact is less than substantial. The issue lies in where within the less than substantial range the impact falls.
	7.24 The affected views of the listed Orangery are, on any basis, intermediate views of limited extent and can be appreciated only from a small area - approximately 100m2 – to the south west on the Great Lawn. The most affected view being View 30, whi...
	7.25 The view of the Orangery from the Great Lawn represented by View 30 is not an intentionally or designed view, but, as demonstrated , was, at its highest, intended to be a view filtered by a diffuse belt of trees . The aerial photography from the ...
	7.26 Furthermore, View 30 is too far from the Orangery itself to allow appreciation of its architectural details.
	7.27 Given the limited extent of the view, and its historic context, it was correct not to have overstated its importance to the appreciation of the significance of the asset.
	7.28 The impact on the view and thus on the significance of the Orangery must however have regard to the existing context. Within views of the Orangery from the Great Lawn, the Haverfield Towers and the recently consented BFC development are experienc...
	7.29 The scheme does introduce a further element into the skyline above the Orangery from View 30 and, notwithstanding the high quality of the design proposed, it will cause some harm to the appreciation of its significance. However, given extent and ...
	Royal Botanic Gardens Kew WHS, Kew Gardens RPG and Kew Gardens CA
	7.30 The focus of assessment, so far as these largely overlapping designations are concerned, has been on that of the highest heritage status, namely the WHS.
	7.31 Following the approach taken in the determination of the CC appeal, the relationship of the proposed development to the significance of the WHS and its OUV was assessed again for the Mayor , who identified some harm. He has approached the assessm...
	7.32 We make two further points at this stage.
	7.33 First, RBG Kew has sought to find fault with the approach . As is demonstrably the case, he has followed the relevant guidance, in particular the Mayor’s SPG, and reached a considered and well-reasoned set of conclusions. In so far as he is criti...
	7.34 Secondly, RBG Kew refer to and rely upon the emerging MPlan [now adopted – see additional note below]. The emerging document does not require or even suggest a different outcome with regard to the proposed development than does application of ado...
	Kew Green CA and listed buildings
	7.35 The Mayor does not accept that any adverse impact will be caused to the significance of the Kew Green CA or any listed building within it.
	7.36 Any impact of the proposed development on the significance of the Kew Green CA will be as a result of effect on longer range views from the south side of Kew Green looking north. Located some half a mile to the north of Kew Green, the application...
	7.37 For largely the self-same reasons, the impact of the proposed development in views from the south towards the listed buildings which enclose the Green on the north side is negligible and the significance of these listed buildings will not be harmed.
	Other heritage-related matters
	7.38 Considerable energy has been expended by Objectors at this Inquiry in seeking to undermine the thoroughness of the Mayor’s consideration of the impact of the scheme on the historic environment. They do so, it is to be assumed, to seek to diminish...
	7.39 The Mayor, when considering the application for planning permission, had the benefit of advice from a specialist heritage officer . It has not and could not be suggested that she was not suitably qualified to give advice to the Mayor on heritage ...
	7.40 The assertion of RBG Kew that the Mayor’s assessment was flawed  is not remotely supported by any fair consideration of the evidence. The Mayor’s assessment of the scheme was thorough and comprehensive. His support for the scheme should be consid...
	Application of heritage policies of the development plan, current and emerging
	7.41 The Mayor considers that there is some harm to the significance of four heritage assets or groups of assets. It is common ground that the planning balance provided for in NPPF§196 is engaged and this will be addressed later.
	7.42 With regard to the development plan, HLP Policy CC4(l) provides that it must be demonstrated that where a development proposal will lead to less than substantial harm to the significance of a designated heritage asset, this harm will be outweighe...
	7.43 With regard to the LonP, Policies 7.8 and 7.10 require development to conserve heritage assets . Both policies have been reviewed to secure their conformity with the NPPF (about which, see below). An issue has arisen as to the construction of the...
	7.44 With regard specifically to policy 7.10(B), the reference to there being no adverse impact on [WHS]s or their settings must be considered and construed in the context of 7.10(A) which refers to conservation as well as in the context of the refere...
	7.45 Moreover, the result of the Objector’s construction is that a conflict with development plan policy would arise whatever the level of harm. Such an outcome is flatly inconsistent with the NPPF, which does not condemn any harm but requires a more ...
	7.46 For completeness, the references to conservation in the IPLP at policies HC1 and HC2 bear the meaning referred to above, as is clear from the Glossary.
	7.47 It is submitted therefore that, given the low level of harm to heritage assets which would arise, no conflict with policies 7.8 and 7.10 of the current London Plan and HC1 and HC2 of the IPLP arises.
	7.48 However, in the ultimate reckoning, this issue becomes rather academic. Whatever the position in terms of the construction and application of the policies of the development plan concerning impact on heritage assets, the NPPF is a material consid...
	7.49 With regard to the IPLP, it is a matter of record that the Mayor intends to strengthen policies concerning impact on WHSs in particular. This has been acknowledged by the Panel examining the emerging Plan . Policy HC2 does so by introducing a req...
	Wider planning effects of the scheme
	7.50 The development proposes tall buildings on the application site. As discussed above, following formal publication of the IPLP, the site will lie within the OA, where tall buildings are expected. It is common ground between the Applicant, the Mayo...
	7.51 Thus, if the harm to heritage assets is deemed acceptable, no conflict with tall building policies arises.
	7.52 No criticism has been levelled at the layout or design quality of the scheme. The Mayor considers the scheme to have been carefully and considerately assembled, and to be of high quality. LBH  expressed some misgivings around the quality of dayli...
	Overall planning balance
	7.53 It is common ground between all parties that NPPF§196 is engaged. The balance is between the harm to the significance of heritage assets, which all agree is less than substantial but at varying degrees, against public benefits.
	7.54 It is common ground, unsurprisingly, that public benefit would be generated through the Citroen scheme.
	7.55 The benefits of the scheme are well rehearsed in the evidence. We will not repeat that evidence here. There are however some particular points which warrant express reference at this point.
	7.56 First, there is the contribution to the delivery of new homes: 441 new homes, included within which are 218 homes at affordable tenure. The Mayor and LBH recognised this as a substantial public benefit which contributes to the achievement of loca...
	7.57 Second, the delivery of the substantial number of new homes will take place on a brownfield site in a highly sustainable location, eliminating a highly unsustainable use, namely a car showroom. The opportunity presented by the site has been optim...
	7.58 Third, the development is of high quality in urban design terms and will deliver much improved connectivity across the site to the benefit of the wider area, as well as a generous and well-appointed public realm, including a new public square. Th...
	7.59 Fourth, the nursery proposed will benefit existing and new residents and a net increase in jobs will be generated, which are again positive attributes of the scheme.
	7.60 These outputs of the scheme are, it is submitted, substantial and significant public benefits which clearly outweigh, the harm to heritage assets which arises.
	7.61 Two further points need to be addressed.
	7.62 First, outputs which meet policy requirements may, and here should, be recognised as benefits of a scheme. That the delivery of AH may be a requirement of policy does not, it is submitted, diminish the benefit of the delivery of such housing in m...
	7.63 Secondly, there is simply no basis to assert or to assume that the same or similar public benefits will be delivered if the application is refused, with the expectation that a smaller development, and in particular a development with a reduced he...
	7.64 We invite the SoS to strike the NPPF§196 balance in the same way as did the Mayor and to conclude that the harm to the historic environment is outweighed.
	7.65 The Mayor does not accept that a conflict with the development plan arises nor even with the heritage policies of the plan if taken alone. But if we are wrong, we submit that the balance required under s.38(6) of the Planning and Compulsory Purch...
	7.66 We therefore invite the SoS to grant planning permission. The Inspector is requested to recommend accordingly.
	Additional note
	7.67   Following the SoS’s consideration of the IPLP, the policies within this that are not subject to a Direction should now carry significant weight. Those that are carry less weight. The Directions do not affect the policies referred to as part of ...
	7.68 Following adoption of the Kew MPlan, the Mayor commented that he does not consider that new Appendix F fully records or summarises the evidence given at this Inquiry.
	8 The case for the London Borough of Hounslow

	Its case, with only minor adjustments, is as follows.
	8.1 The development of the scheme by the Applicant and their strategic partner (the Mayor) shows that their approach is based on the proposition that the delivery of AH trumps the protection of the country’s historic environment. LBH recognises that g...
	8.2 The proposals conflict with HLP and LonP policies  to protect the historic environment. These are fundamental to the development plan. This amounts to conflict with the development plan overall. LBH’s case is that the proposed development would co...
	8.3 The Richmond LP is not part of the development plan but RBG Kew is within Richmond, and LB Richmond have objected. Its Policy LP6  is aimed at protecting, conserving, promoting, and where appropriate enhancing, the WHS, its BZ, and its wider setti...
	8.4 National planning policy identifies that :
	8.5 In this case, in addition to a WHS and three CAs, the proposals would impact a host of listed buildings including those at Grade I and II*. These impacts require the SoS to have special regard to the desirability of preserving their special histor...
	8.6 The multi-decorated practice scheme architects worked as part of a team which included the developer and its development and project managers  who provided any heritage advice up until the Inquiry. No written brief to the architects has been provi...
	8.7 In heritage terms, the scheme was only as good as the heritage advice . Since that was, to put it bluntly, that the architects did not need to worry about the wider heritage context, it is not surprising that this was treated by them as a marginal...
	8.8 The Mayor was preoccupied with maximising the delivery of AH at all costs. At Stage 1 , when the proposal was 40% AH, he concluded on heritage that less than substantial harm would only be caused to the significance of SotG CA and listed buildings...
	8.9 The note setting out the heritage advice the Mayor had relied on  shows that the first time he sought expertise was in April 2018, three months after Stage 1. At Stage 2 , he removed LBH as the LPA to determine it himself. He paid lip service to t...
	8.10 In November 2019, after independent heritage advice, the Mayor acknowledged  that harm would be caused to the WHS, (including the Grade 1 RPG and the Kew Gardens CA), but determined that this did not alter the planning balance. Therefore, at Stag...
	8.11 The evidence for LBH in respect of Kew Gardens was sensible, measured and credible.
	This is summarised in paragraphs 51-76. It largely echoes that of RBGK and HE below, so I do not repeat it here.
	8.12 The SotG CA Appraisal sets out its significance . It is characterised by its picturesque charm and its tranquil setting; its significance is best experienced from the opposite riverbank . The key position (for both the SotG CA and its listed buil...
	8.13 The affected listed buildings are 64-71 Strand-on-the-Green . The list descriptions recognise their group interest . They form an important row of buildings, prominent from the opposite side of the river. The skyline contributes to their signific...
	8.14 All but one witness agreed that the harm to the significance of the SotG CA would be at least in the middle range of less than substantial harm. The Applicant’s evidence  understates the impact as it relies on existing intrusion to justify furthe...
	8.15 The evidence for the Mayor  was at odds with the CC Inspector and all other heritage witnesses. The rationale was unconvincing . The CA Appraisal includes Strengths, Weaknesses, Opportunities, and Threats (SWOT) analysis . The proposals magnify t...
	8.16 Kew Green CA and its listed buildings are the only heritage assets identified by LBH, RBG and HE where the Mayor and the Applicant do not accept any harm. Its significance is as an historic open space, bordered by trees and high-quality, mostly e...
	8.17 Without prejudice to kinetic views, the key positions are View 20 (south-east side of Kew Green) and View 22. The Citroen proposals will be visible in the setting, rising behind the border. Both are currently open and pristine. The proximity of t...
	8.18 These Views demonstrate how, in both summer and winter, the proposals would encroach, undermining the extent to which the border and the green continue to predominate. They would not be scarcely noticeable . Reliance on the scheme’s fine architec...
	8.19 It is common ground that harm to the significance of heritage assets has to be weighed against the public benefits.
	8.20 The provision of 441 homes is a significant public benefit . However, LBH has a 5YHLS ; it has consistently over-delivered against its target (measured against the twin sources of completion statistics from LBH’s Annual Monitoring Report [AMR] an...
	8.21 LBH has been highly proactive in preparing for a higher target . It has done so through its LPR for the GWC. This has now undergone its Regulation 19 consultation. Although it carries limited weight at this stage as a material consideration , it ...
	8.22 The LPR identifies a three-tiered hierarchy of building heights: a general height of 12-24m, a cluster of modestly-scaled tall buildings, and focal buildings of greater height within the clusters. Focal buildings emphasise special locations in pr...
	8.23 The evidence base for the LPR was compiled when the Mayor had decided to call-in and support the scheme; it was effectively treated as part of the landscape. However, the scheme did not present an acceptable approach to height , and would harm mo...
	8.24 As well as the site allocations through the GWC part of the LPR, LBH is also progressing a West of Borough part of the LPR, and has been acquiring sites through CPOs, for example where land assembly has proved an issue at the Brentford town centr...
	8.25 Significant weight attaches to the provision of AH (50% provision) . LBH has not met their affordable homes target from 2015-2018 , but in delivering 72% of the affordable home target they have been one of the highest performers in London (4th hi...
	8.26 Although a higher housing target is closer now than at the CC Inquiry: the new target of 17,820 is lower than that of 21,820 at that time; and LBH is now much more advanced in preparing for the higher target than it was at that time .
	8.27 The development will support 43 jobs at the site  compared with 30 people currently employed ; a net increase of 13 jobs. There is no evidence that the 30 jobs currently on site will be re-provided . The employment floor space will reduce from 3,...
	8.28 The Applicant relied on design quality as a benefit, but a scheme which harms a range of heritage assets is not a well-designed scheme. Planning decisions should ensure that developments are sympathetic to local character and history . The Applic...
	8.29 LBH has emphasised that the benefits advanced should be subject to a very important consideration: that a similar package could be delivered from a scheme which was less harmful to the heritage environment. Sixteen points support this proposition...
	8.30 The less than substantial harm which would result from these proposals has to be balanced against the public benefits. This balancing exercise has been undertaken by three parties: the Applicant, the Mayor, and LBH. The approach of both the Mayor...
	8.31 The Applicant’s planning witness, and adviser from early on, demonstrated a black-and-white approach to the planning balance. In his rebuttal proof , he misrepresented a simple statement  that less than substantial harm to the SotG at 1-4 CIW was...
	8.32 By contrast, the LBH approach has been fair, objective, and balanced. It has accepted the principle of tall building development on the site. It engaged with the developer to suggest a lowering of the proposed height. It clearly identified, in it...
	8.33 In opening, LBH said: This case is about the balance between heritage and growth, which are entirely compatible, if properly-managed. This scheme does little more than pay lip-service to heritage. It gets the balance wrong . Nine days of evidence...
	Additional comments
	8.34 The way in which this case is presented needs no further comment in respect of the CC judgment.
	8.35 The Applicant now argues that RBGK could plant trees  at the rear of the Orangery to block views of this scheme. This was unfairly raised at the end of the Inquiry. There is no evidence that this would be successful, it is wrong in principle, suc...
	8.36 The Applicant referred to the Westferry decision letter in closing as an example where harm to heritage assets including a WHS was not an insuperable obstacle to planning permission . In light of the Consent Order, this reference is no longer app...
	9 The case for the Historic Buildings and Monuments Commission for England (Historic England)

	Its case, with only minor adjustments, is as follows.
	9.1 Historic England (HE) is the lead body for the heritage sector and the Government’s principal adviser on the historic environment . It rarely appears at a public Inquiry, but it has done so here given its serious concerns about the extensive harmf...
	9.1 Historic England (HE) is the lead body for the heritage sector and the Government’s principal adviser on the historic environment . It rarely appears at a public Inquiry, but it has done so here given its serious concerns about the extensive harmf...
	9.1 HE is concerned with the harm which the scheme will cause to the settings of: the WHS; the Kew Green CA; the SotG CA; and the listed buildings within them (including the Grade I listed Orangery). ICOMOS has been informed of the proposals and its r...
	9.2 The SoS has already accepted in relation to Kew that any intrusion of [the] city must be harmful  to its setting and its OUV. This scheme would clearly intrude into views from the Gardens and exacerbate the adverse effects of other development on ...
	9.3 Following the evidence at the Inquiry, HE’s concerns with the impacts of the scheme have intensified. The Applicant and the Mayor have substantially underplayed the harm that these proposals would cause. They have fundamentally failed to recognise...
	9.4 From the inception of the design process, the Applicant failed to take heritage impacts seriously when devising the scheme . The architect inexplicably thought his role related to designing a scheme in its immediate context  and abdicated all resp...
	9.5 It was also wrong in this case to have expected the Mayor to scrutinise the scheme effectively. The only written advice received before the representation hearing report was a short email, where the heritage impacts of the entire scheme were addre...
	Royal Botanic Gardens, Kew
	9.6 Kew Gardens is a landscape of international renown, created from its history as a Royal residence and its past, present and future as the greatest botanic gardens in the world. Its inscription as a WHS in 2003 placed an obligation on the UK Govern...
	9.7 The SOUV for Kew, as approved by the United Nations Educational, Scientific and Cultural Organization (UNESCO) , specifically identifies how elements of the 18th and 19th century layers including the Orangery…convey the history of the Gardens’ dev...
	9.8 The Kew MPlan  evaluates the attributes of OUV to incorporate: a rich and diverse historic cultural landscape providing a palimpsest of landscape design; and an iconic architectural legacy including a series of iconic glasshouses such as the Orang...
	9.9 It is beyond dispute that the garden landscape and the changes to it over time are central to the outstanding value of Kew. And the buildings that provide its iconic architectural legacy, including the Orangery, are a vital constituent of this lay...
	9.10 The other important theme in the SOUV and MPlan is the expression of concern about the impact of development in the setting of the WHS. The SOUV, when addressing the integrity of the site, warns that that development outside the BZ may threaten t...
	9.11 The MPlan:  - highlights how the Haverfield Estate tower blocks punctuate the skyline above the trees and represent an unfortunate eyesore;  - emphasises how they are affecting the setting on the northern edge of the Gardens…but the emerging domi...
	9.12 ICOMOS has more recently confirmed, when raising strong objections to the CC scheme, that any disturbance to the setting strongly diminishes the OUV of Kew. The UK Government has itself reported to UNESCO in terms which highlight the harm that de...
	9.13 These strong concerns have been expressed because it is clear that the setting of the WHS makes an important contribution to its significance:  - the Operational Guidelines establish a direct link between the protection of OUV and the broader set...
	9.14 This understanding of setting had already been supported by the CC decision, where HE’s understanding of the importance of the setting was adopted by the Inspector and accepted by the SoS: the setting of Kew Gardens cannot be separated from the f...
	9.15 Further, views towards the Orangery…are essential to an understanding of the place of the Orangery in the designed landscape. As explained, these observations apply equally here. Setting is a fundamental component of OUV and the ability to apprec...
	9.16 Subject to interruptions to the roofline by (in particular) the BFC development, which are considered further below, clear sky appears behind the roofline of the iconic architecture of the Orangery. This appears as a primary feature and key marke...
	9.17 The Applicant and the Mayor made various attempts to downplay the importance of these views, by contending amongst other things that View 30 was not a designed view; that there was no designed relationship between the Orangery and the Great Lawn ...
	9.18 None of these contentions comes close to disturbing the important contribution made by setting to the significance of Kew:  - as explained in HE’s evidence , there was as design relationship between the Orangery and the garden landscape including...
	9.19 It is common ground that the impact of the proposals would be harmful, to both the OUV and discretely to the significance of the Orangery As explained, the development would appear in View 30, near well-used paths, directly above the roofline of ...
	9.20 The materials and detailing of the development are unlikely to be readily appreciable in this view, though its solidity will be very apparent. The new structures would distract from and obscure the significance of the Orangery in its symbiotic la...
	9.21 HE judges the harm that would arise, to both the OUV and the significance of the Grade I listed Orangery  as moderate within the less than substantial category. Given the highest importance of these heritage assets, very significant weight should...
	9.22 Beyond its misconceived attempts to deny the importance of View 30, the Applicant and the Mayor seek to downplay this harm by arguing that not all of the criteria for inscription as a WHS, or its attributes, would be affected; that there would be...
	9.23 These contentions – and the conclusion which flows from them - are fundamentally flawed: - the video evidence submitted by the Applicant gives what HE regards as a clear illustration of the harmful impacts held in prospect by this scheme. The upp...
	9.24 A further fundamental difficulty with the Applicant’s and Mayor’s cases was their approach to the development which is agreed to detract from the significance of the WHS and the Orangery.
	9.25 The Mayoral SPG on WHSs applies directly to this case. It advises that: the cumulative effect of separate impacts should also be considered. These are impacts that are caused by incremental changes caused by past, present or potential development...
	9.26 The PPG also states that planning decisions need to take into account the principle of protecting a [WHS] and its setting from the effect of changes which are relatively minor but which, on a cumulative basis, could have a significant effect .
	9.27 Specific HE guidance on tall buildings says that: …a rigorous process of analysis and justification will be needed in each case. Nor will an existing tall building naturally justify further tall buildings so as to form a cluster. Each building wi...
	9.28 The underlying concern is that previous compromises to significance caused by unsympathetic development are used to help justify new development, by relying on incremental change which does not recognise the negative effects of those compromises ...
	9.29 In written evidence the Applicant described the Haverfield Towers as there and so form part of the baseline condition. The BFC development was also a permanent part of the scene and so must be taken into account. It was accepted that these cannot...
	9.30 The Applicant plainly struggled  with how to conduct the cumulative assessment required. It was fairly stated that every case is fact sensitive. But in this case, the manner of how other detractors had been taken into account was confusing and in...
	9.31 The judgement of the Applicant about the effects on the WHS would, it was accepted, not be the same if there was assumed to be no other development existing or consented visible from Kew. This suggested that no allowance had in fact been made in ...
	9.32 The problems with this approach were highlighted when the Applicant was asked by the Inspector about the hypothetical case of a further storey being added to Haverfield Towers. The approach of the Applicant was to assess the impact of the additio...
	9.33 Similar concerns arise in respect of the Mayor’s evidence. Despite claiming to have taken into account the guidance and conducted a cumulative assessment, there are signs that in fact the presence of development or other activity detracting from ...
	9.34 The evidence refers to the scheme as forming part of a broader pattern of development of an increased density to the north of the River Thames. The effect of the application scheme on this element of the setting would therefore be negligible. Aft...
	9.35 There was also some reliance placed on the comment by the CC Inspector that the idea that Kew Gardens can be completely ‘protected’ from further visual intrusions of the city beyond is a battle that has been fought and lost . HE strongly disputes...
	9.36 For all these reasons the Applicant’s and the Mayor’s conclusion that the harm resulting from the proposals would be at the low end of less than substantial is misconceived. The proper judgment on harm lies further up the spectrum; on HE’s analys...
	Strand on the Green Conservation Area (SotG CA)
	9.37 The SotG CA was designated in 1968, the year after the enactment of the Civic Amenities Act which enabled such protection, and was the first designation in Hounslow, suggesting that its custodians prioritised the protection of its distinctive and...
	9.38 The CA appraisal  confirms its special interest (see s2 above).
	9.39 The view from the Kew tow path on the south side of the river, as a continuous unfolding view is one which is accepted as vital to the character, appearance and appreciation of the significance of the area.
	9.40 It was agreed that views from the south side of the river are of particular importance; and that significance derives from a carefully balanced composition of river waterfront and uninterrupted sky, the latter of which makes an important contribu...
	9.41 The appraisal specifically recognises how harm to significance has been caused by recent development, in particular from views on the Richmond side of the river.
	9.42 The views from the south riverbank and along the Strand… and therefore the setting and appearance of the conservation area, have been and continue to be compromised by tall building developments to the west. When dealing with weaknesses it advise...
	9.43 The clear – and agreed - point that emerges from the appraisal is that the skyline is particularly vulnerable as a result of existing development which detracts from the significance of the area.
	9.44 This significance is revealed at View 23, standing on the public towpath on the south of the river . As explained by HE, despite suggestions that a more important orthogonal view of the Strand is available further upstream, this location is of gr...
	9.45 From this location there can be seen to the west some of the larger scale buildings in Brentford. These are agreed to detract from the significance of the area, even if they are perceived further to the west of the immediate skyline of the listed...
	9.46 It is agreed that the source of harm which arises from the proposals is a taller element in the view drawing the eye away from this relationship between historic frontage and river. It is agreed that any impact on the interaction between the buil...
	9.47 From View 23 the proposal has an extreme degree of prominence and dominance, on its own and cumulatively alongside BFC and 1-4 CIW in particular. It does not matter here that there would be no physical interruption in space between the riverfront...
	9.48 As explained, the result is a competitive built form, the scale and massing of which distracts from the appreciation of the area’s historic riverside setting, in a context where detractors have already caused loss to the significance of the asset...
	9.49 The Applicant has argued that in kinetic views westwards the scheme would move away from the historic frontage views, but it is clear from the images that the scheme appears for part of the selected journey and even when the scheme moves further ...
	9.50 The architectural detailing, which the Applicant wrongly claimed as mitigating the effect of the scheme, simply does not have any meaningful influence on how the fundamentals of these buildings are read as a whole. It is agreed that this detailin...
	9.51 The scheme would add a domineering, urbanising group of structures quite alien to the riverine surroundings. The visual primacy currently enjoyed by the historic buildings of the architectural riverfront would be subverted to the new development....
	9.52 HE is therefore entirely justified in concluding that the harm to the very high significance of the SotG would be in the upper realms of less than substantial. The judgments of the Applicant (low end of less than substantial) and the Mayor (moder...
	9.53 A striking feature of the Applicant’s evidence is, again, how its judgment on the degree of harm has been wrongly informed by factors which are assumed to reduce or qualify that harm. First, it agrees that what can be seen of BFC is relatively po...
	9.54 But it again calibrates its judgment on the degree of harm arising from the proposals on the grounds that the effect is an intensification of an existing one, not an entirely new one. This approach undermines the objective of heritage policy and ...
	9.55 Secondly, the Applicant relied on the supposition that the backdrop is to change anyway, and that harm is already deemed acceptable. The crux of this issue related to the claimed reliance on emerging policy to generate further tall buildings whic...
	9.56 This approach is also misconceived. A number of points arise: - the IPLP no longer specifically identifies OAs such as the GWC as suitable locations for tall buildings. Nor does it contain minimum targets for development - only indicative capacit...
	9.57 The Applicant has therefore underplayed its judgment on a further misconceived basis. It again relies on harm to justify more, but this time by anticipating harm which can on no sensible basis be assumed to be coming.
	9.58 The evidence of the Mayor was also unsatisfactory, even it was closer to the assessment of HE that views from the southern bank of the Thames are vital, integral and fundamental to the significance of the CA; also that the setting of the area mak...
	9.59 Despite affirming the need for a cumulative assessment which properly takes into account other detractors, the Mayor’s evidence suggests that this is not actually the approach which has been followed. The proposals would, it is said, not look obv...
	9.60 There is a further spurious basis for the judgment on the moderate level of harm. According to the terminology adopted by the Mayor, this finding involves a high adverse magnitude of change which is defined to mean a radical transformation of the...
	9.61 But, the design of the scheme is driven by its sheer divergence in height with the historic context. View 23 confirms that the skyline development is not varied to any meaningful degree; the primary impression is of a serried verticality which ac...
	9.62 For all these reasons the judgements reached on the harm to the CA and listed buildings by the Applicant and Mayor do not withstand scrutiny. Whilst they both rightly acknowledge harm to the significance of these heritage assets, both underplay t...
	Kew Green
	9.63 Kew Green was designated as a CA in 1969, is part of the WHS BZ and contains 38 listed buildings, four at Grade II*. The CA appraisal  explains that it was designated as an historic open space, the associated high quality of mostly C18th developm...
	9.64 Almost every building bordering or contained within the Green is listed, and although most date from the late eighteenth or early nineteenth centuries, some are older still. The common land is a rare and well preserved example of a large green at...
	9.65 The setting of Kew Green is integral to its significance. Its character and appearance are upheld by the sense of broad open space, given a clear boundary and sense of enclosure by the line of well-preserved historic buildings and trees at its ed...
	9.66 These features are all apparent in the representative Views 20 and 22.  It is agreed that there is a historic uniformity to the streetscape with little modern development; and that the well-preserved skyline is an important aspect of the characte...
	9.67 It is also agreed that the proper approach to assessing harm is to consider the extent to which the scheme lifts the eye and so disturbs the relationship between the open space and the historic buildings which bound it.
	9.68 The difference between the parties is that HE categorises the proposals as causing a moderate level of less than substantial harm. The Applicant says there would be no harm at all and that the cumulative condition would not increase the perceived...
	9.69 The judgements of both the Applicant and Mayor are not a fair reflection of the visual material before the Inquiry or how the proposals would be perceived in the relevant views.
	9.70 It is difficult to see how the eye of the viewer could avoid being diverted from the fore- and mid-ground relationship between the historic buildings and the green. In View 20, from this east part of the Green, even with the distance involved , t...
	9.71 This effect - relating to up to 6 visible storeys - cannot seriously be described as scarcely noticeable or neutral. Indeed, it is difficult to see how under the Mayor’s methodology there could be a degree of harm which is somehow rendered neutra...
	9.72 Similar concerns arise in respect of View 22, in the south-west corner of the Green. In this view, the development would appear above the treeline and height of the existing buildings and would become the tallest element in the view (as with View...
	9.73 The Applicant also produces View 20B, but this confirms wider impacts and shows the scheme rising intrusively into a clear gap between historic buildings that currently directs the eye to the clear skyline and reinforces the character of the area.
	9.74 Claims about the orthogonal or glimpsed nature of views and the complementary architectural form are misplaced. Right-angled views do not temper the prominence of the buildings, which would appear assertively above the roofline with little discer...
	9.75 The Applicant and Mayor refer to traffic running through the Green, but this does not affect the important visual relationship that is agreed to provide the defining contribution to the heritage significance of the area. Again, even if it were pe...
	9.76 Other developments will or would have an impact on Kew Green and its listed buildings. In View 20, the consented BFC scheme would be largely screened by trees, but would be noticeable. In View 22 it would appear slightly above the roofline of the...
	9.77 Overall therefore HE’s judgment (moderate harm) is to be preferred to findings of no harm, which are unrealistic even on a cursory view of the visual material.
	9.78 HE does not often consider it necessary to remark on the interpretation of development plan policy dealing with heritage issues, but the failure by the Mayor in particular to acknowledge clear breaches of strategic and local policy requires comme...
	9.79 The policy analysis in this case, as in any other, must apply the statutory presumption in favour of the development plan. The development plan in this case comprises the extant LonP and the adopted Hounslow LP.
	9.80 The starting point for the application of heritage policy is that all parties conclude that the scheme would cause harm to heritage assets.
	9.81 On a straightforward approach to LonP policy, the scheme would therefore fail Policy 7.10 . The Policy states that development should not cause adverse impacts on [WHS]s or their settings…In particular, it should not compromise a viewer’s ability...
	9.82 A similar error is made in respect of Policy 7.8  which applies to heritage assets generally. It states that development affecting heritage assets should conserve their significance. Again, the Applicant rightly concedes that there would be confl...
	9.83 These interpretations are misconceived. In relation to (a) there is in ordinary English no justification for distinguishing between preserve and conserve. There is no meaningful distinction between conserve and sustain which conceivably allows ha...
	9.84 Policy 7.7 also requires that impact of tall buildings in sensitive areas should be given particular consideration, including in the settings of listed buildings. Where such consideration concludes that harm would be caused, no support for the pr...
	9.85 Whilst HE leaves the judgement on overall compliance with the development plan to the SoS, it is right to record agreement that the importance of breached policies and the depth of conflict with them are relevant factors when reaching that judgem...
	9.86 Policy is also emerging at strategic and local level. The IPLP is to be given significant weight given that it has reached EiP stage and it may be part of the development plan by the time the SoS reaches his decision, so this eventuality is addre...
	9.87 Context is important here. It is agreed that the impetus for new policy on WHS in the IPLP was concern expressed by ICOMOS that the existing plan was not sufficiently effective to prevent negative impacts on WHS. The IPLP requires that proposals ...
	9.88 Against this background, the Mayor again posits that harm to the WHS is consistent with the conservation required by the policy. To advance this misconceived proposition, and thereby undermine the rationale of the policy at such an early stage in...
	9.89 The same point applies to Policy HC1. This policy requires that proposals affecting heritage assets and their settings should conserve their significance. Indeed, the same paragraph of HC1 advises that proposals should avoid harm which, on the Ma...
	9.90 Tall buildings policy has also moved on. Under Policy D9 proposals should make a positive contribution to the existing and emerging skyline. This would be breached, as explained above. Buildings in the setting of a WHS must preserve, and not harm...
	9.91 The policy also requires that proposals should avoid harm to the significance of heritage assets more generally, but recognises that this requires clear and convincing justification demonstrating that alternatives have been explored and that ther...
	9.92 Emerging policy at a local level is set out primarily in the GWC LPR. As above, it is common ground that this review should be given minimal weight, given its stage of preparation and the objections made to it by parties including HE.  Suggestion...
	9.93 Other material considerations include the Richmond LP, as well as the WHS MP. Both contain policies which would be breached by these proposals. These policies would also be breached. The MPlan is to similar effect. These policy conflicts are also...
	9.94 The NPPF is obviously an important material consideration. HE recognises that it contains an established balancing exercise between less than substantial harm and public benefits. It leaves the assessment of benefits to the Inspector and the SoS,...
	9.95 First, it is important that the statutory presumption in favour of the development plan, properly interpreted, is applied. The Mayor has not done this correctly. Second, when ascribing relevant weight to extant and emerging policy and the balanci...
	9.96 Third, the IPLP requires developers proposing tall buildings to demonstrate that alternatives have been explored . This policy follows on from HE guidance on tall buildings which suggested that providing a clear and convincing justification for a...
	9.97 Notwithstanding this guidance, the relevance of alternatives was also accepted by the SoS in the CC decision; and these are not restricted to consented schemes . There is no reason why a similar approach should not be taken here, particularly now...
	9.98 The IPLP policy is accepted by the Mayor to impose an obligation on the developer to produce evidence of attempts to see how other options could avoid or significantly reduce harm and deliver benefits of a similar order.  Further, it is not neces...
	9.99 Against this context, we ask that the evidence provided by the Applicant is scrutinised carefully. The Applicant accepted during the Inquiry that it had not carried out the exercise of looking at whether an alternative development could avoid har...
	9.100 The note  includes an alternatives assessment of a 12-storey scheme  which assumes (a) the maintenance of a height differential between blocks at current levels; and (b) no change to the layout of the scheme . It is wholly unclear why this exten...
	9.101 Another aspect of the note deals with whether the Applicant could divert the grant it receives for this scheme under a strategic partnership deal with the GLA, which aims to achieve 60% affordable housing across its portfolio of London sites. Th...
	9.102 It is critical that the SoS appreciates the scope and extent of harm that would arise as a result of this scheme, and the importance of this decision for the future of Kew Gardens and the CAs nearby. The SoS needs to apply development plan polic...
	9.103 Any harm to the significance of a heritage asset must be given great weight; and the more important the asset, the greater the weight must be given to its conservation. Any harm to the setting of a listed building gives rise to a strong presumpt...
	Additional comments
	9.104 HE confirmed  that the High Court decision does not amend its position as set out in evidence to the Inquiry adding that any reference to the (CC) in the Citroen proceedings can now be read as being subject to a challenge which was dismissed by ...
	9.105 Following the the further delay to the IPLP, HE added that the heritage policies HC1 Heritage conservation and growth and HC2 [WHS]s in the IPLP are not subject to disagreement between the Mayor and the SoS, increasing the weight that can be att...
	9.106 The adopted MPlan expands on the contribution setting makes to the OUV of the WHS, thus strengthening the position taken by HE at the Inquiry .
	9.107 The Applicant referred to the Westferry decision in closing as an example of a case where harm to heritage assets, including a WHS, was not an insuperable obstacle to planning permission . That reference is not apposite given the quashing of the...
	10 The case for the Royal Botanic Gardens, Kew (RBGK)

	The gist of its case is as follows. See closing  for full details.
	10.1 All 5 heritage witnesses agreed that the scheme would harm the significance of: (i) the Grade I listed Orangery - an iconic  and keynote building within Kew Gardens; and  (ii) the OUV of the Kew Gardens WHS. It would intrude into the visual envel...
	10.2 Setting is key to the OUV of a WHS . The Mayoral SPG states that: [t]he setting of a [WHS] is recognised as fundamentally contributing to the appreciation of a [WHS]’s [OUV] and changes to it can impact greatly, both adversely and beneficially, o...
	10.3 RBGK is the custodian of the WHS on behalf of the UK Government . It is deeply concerned by the harm that would be caused to the WHS and is wholly unpersuaded that the scheme’s benefits would come anywhere near to outweighing such harm. Its objec...
	10.4 WHSs are inscribed because their OUV is of such exceptional significance as to transcend national boundaries and to be of common importance for present and future generations of humanity . They are by far the rarest  designated heritage assets in...
	10.5 The current MPlan is an essential tool for conserving, enhancing and managing [WHS]s and appropriate weight should be given to implementing the relevant provisions within them . It is expressly referenced in a number of the relevant Development P...
	10.6 The CC Inspector found that: [i]f one accepts, and I do, that the experience of the designed and historic cultural landscape of Kew Gardens, the iconic architectural legacy, and the living plant collections, is revealed and enhanced by the abilit...
	10.7 The draft MPlan [now adopted] identifies the importance of its setting  and strongly emphasises Kew Gardens being separated from the everyday world outside . This sense of enclosure underpins the character and OUV of the WHS . Even after it was o...
	10.8 All five heritage experts disagree only on the gradation of harm within less than substantial under the NPPF. This is partly due to failing to properly assess cumulative harm. They also agreed that any harm, any at all, to the significance of the...
	10.9 There are a number of existing tall buildings, mostly north of the River in Brentford, which already harm the visual envelope of Kew Gardens . This case focusses on the Orangery and associated Great Lawn, and so the buildings most relevant are th...
	10.10 Even ignoring pipeline projects, the existing and consented schemes harm the setting and significance of the Orangery and the OUV of the WHS. Visual intrusion from these, and the threat of others, has long been a concern in relation to the WHS ....
	10.11 The draft MPlan  raises cumulative harm from existing tall buildings and other proposals. Under Cumulative Impact/Harm, it sets out the significant harm to the setting and OUV caused by the current detractors. It finds, in NPPF terms, the scale ...
	10.12 Cumulative harm is relevant to the setting of any designated heritage asset . Its importance is much greater for WHSs. The Mayoral SPG highlights the importance of cumulative impacts . This includes impacts that result from incremental changes c...
	10.13 There are 3 possible approaches to cumulative harm: assess the existing and proposed together; assess only that proposed; or rely on the existing as the baseline for the proposal. Policy and guidance dictate the first. The Applicant and The Mayo...
	10.14 Turning to the key importance of the Orangery, and its setting, this was built in the 1750s and is one of the few remaining buildings designed by Sir William Chambers and a rare but integral surviving remnant of Augusta’s Gardens  which stood on...
	10.15 The Great Lawn is a rare surviving open area (for Kew Gardens) within the Palace grounds in front of the Orangery . While it survives in a much-reduced form, this is a remnant of Frederick’s garden, lay in front of the White House and the Orange...
	10.16 The debate as to whether View 30 is a designed view turns on whether the Orangery would have been visible from the Great Lawn in the eighteenth century. The same debate with the same evidence arose at the CC Inquiry . Assertions that the Inspect...
	10.17 As above, there are existing detractors that already harm views of, and the setting of, the Orangery. At the time of the CC Inquiry, while the Haverfield Estate Towers would have been clearly visible from View 30, neither these nor any other dev...
	10.18 Given the importance of the Orangery and Great Lawn to the OUV, harm to its setting also harms the OUV of the WHS. Attempts to downplay this harm because it only affects one part of a large WHS should be rejected . The calibration of harm by the...
	10.19 The CC Inspector commented that the idea that Kew Gardens can be completely ‘protected’ from further visual intrusions of the city beyond is a battle that has been fought and lost . RBGK strongly objects to this observation which is founded on t...
	10.20 It is apparent that no regard was had to the potential impact on the WHS in the course of the design of this scheme as: the architects relied entirely on mistaken advice ; the AVRs were obtained late on; the architect was unaware of the MPlan ; ...
	10.21 The harms here are to historic assets of the rarest kind and of an exceptional nature. The benefits are of the common or garden variety . The Applicant has failed to justify why alternative developments on the site could not deliver a similar le...
	10.22 The approach of the SoS in the CC appeal was to consider whether it was possible for an alternative scheme with lesser impacts on the WHS to provide similar but not the same benefits. Although this approach was in the context of the consented Ci...
	10.23 The evidence on alternatives has emerged in an unsatisfactory manner . Alternative schemes limited the height to 12 or 15 storeys, there were no AVRs, it remains uncertain by how many storeys the scheme would need to be reduced in order not to b...
	10.24 The belated Annex  has no change to the layout, maintains the height differential between blocks and falsely reduces the quantum of development. There is no emerging policy requirement for a landmark building on the site. At 1-4 CIW the develope...
	10.25 The way the Mayor came to resolve to grant permission was a sorry tale . This is relevant because the Applicants prey in aid the Mayor’s support ; but this support should be given no real weight as the Mayor did so having full regard to the impa...
	Conclusion
	10.26 For all these reasons planning permission should be refused.
	Additional notes
	10.27 Finally, the Applicant now argues that RBGK could plant trees  at the rear of the Orangery to block views of this scheme. This was unfairly raised at the end of the Inquiry. There is no evidence that this would be successful, it is wrong in prin...
	10.28 This proposal is rushed and poorly considered. It does not offer a solution but shows a lack of understanding as it: proposes mitigation that it is unable to deliver; misunderstands WHS MPlan policies; proposes inappropriate specimens in an inap...
	10.29 The mitigation is an acknowledgement that harm would be caused but it can neither be delivered nor enforced. The only way to do so is with the agreement of Kew: this will not be forthcoming, and the proposed mitigation will not be delivered. Mit...
	10.30 With regard to the MPlan, while tree screening is referred to, this only supports tree screening in a limited role and in limited areas. It also notes that the use of trees as screening cannot be relied on to protect against inappropriate extern...
	10.31 There are also challenges with managing screening trees, including: pests and disease, climate change, and active tree management/health and safety. The reference to the CC report has been taken out of context.
	10.32 The scheme would result in planting inappropriate specimens in inappropriate locations, compounding the errors referred to above regarding the validity of the mitigation and the misinterpretation of the MPlan. It would misunderstand the planting...
	As above, raising the proposed mitigation so late in the Inquiry amounts to procedural prejudice. It does not come out of cross-examination  and Kew does not have the resources to recall a witness, even with a costs application. If the Inquiry is reop...
	Further Responses
	10.33 Following rejection of the CC High Court challenge, any reference to this can now be read as no longer subject to challenge. In addition, the ability of the SoS to reach the conclusions that he did, contrary to the recommendation of his Inspecto...
	10.34 With regard to the delay to the IPLP, its heritage policies HC1 Heritage conservation and growth and HC2 [WHS]s are not subject to disagreement between the Mayor and the SoS, and therefore very significant weight can be attached to those policie...
	10.35 The WHS MPlan’s adopted status makes it a key material consideration for decision-makers and provides clarity on the agreed views of the WHS Steering Group, including those of the GLA, LBH, HE and RBGK. As set out in PPG and the LonP, the adopte...
	10.36 Appendix D  provides a summary of the setting of the Orangery that
	10.37 The adopted WHS MPlan identifies that the Orangery is an element of Kew’s historic legacy: Also constructed for Princess Augusta by William Chambers, the Orangery (1761) was once the largest glasshouse in Britain. This was the first of many glas...
	10.38 RBGK referred to the SoS’s decision on the Westferry Printworks scheme . It was relied on solely to support its contention that there is a breach of LonP Policy 7.10. This remains RBG Kew’s case. No part of the Order or the claim relates, as far...
	11 The case for the West Chiswick and Gunnersbury Society (WCGS)

	Its Chair’s statement  was relatively succinct and so, other than minor alterations for consistency in this Report, is reproduced here in full.
	11.1 The fact that I have attended every day but one of this Public Inquiry attests to the importance that I and the residents I represent - who live in the surroundings of the Application site - attach to this matter.
	11.2 Having studied the documents and listened attentively during the Inquiry, I wish to record that we fully support the cases made by the Council and the Rule 6 Parties (HE and RBGK) and request that the Inspector record our endorsement.
	11.3 Having listened attentively during the Inquiry, including to the responses given by the Applicant’s and the GLA’s planning witnesses to my questions, I would request that the Inspector take all these questions and responses into account.
	11.4 In my short opening presentation  I provided an indication of how the proposed scheme would harm the quality of life of local residents in a number of ways with respect to our immediate environment. I wish to emphasise here that due weight should...
	11.5 In questioning the Mayor’s witness, I drew attention to the error and omissions . The absence of any reference to the low-rise, high quality townscape within the Wellesley Road CA to the east of the site is a serious omission. Openness of outlook...
	11.6 I questioned the need for yet more landmarks (defined as something that stands out, helps orientation and sense of place). Promoting multiple landmarks debases this once useful urban design concept. We are in danger of getting lost in a dense for...
	11.7 I also questioned reliance on PTAL as a measure of public transport accessibility; it is an over-simplified tool. Whether one is 500, 50 or 5 metres from a station is of no practical relevance if, on arrival at the station, one is prevented from ...
	11.8 In considering the planning balance, the appellant and the GLA consider that the public benefits of the scheme outweigh the harm. The degree of harm has been fully covered by the other parties. I wish to re-iterate that the existence of intrusive...
	11.9 Turning to the weight to be given to the claimed benefits of the scheme, I would draw the Inspector’s attention to the issues that I raised when questioning the LBH planning witness  and to the points made by him.
	11.10 While specific design aspects of the housing may be deemed acceptable by taking a flexible approach to standards for the residential units, in combination, such flexibility will provide accommodation of very questionable quality. For example, wi...
	11.11 In considering the weight to be given to the benefit of the provision of a nursery, I would ask the Inspector and the SoS to take account of the points I raised on the health implications of its location, and that of the play space in a position...
	11.12 In considering the weight to be given to the claimed benefit of Public Realm, Landscaping and Pedestrian connectivity I would draw the Inspector’s and the SoS’s attention to the questions I put to the planning witnesses  concerning the value and...
	11.13 In cross-examining LBH , reference was made to section 10 of the SotG CA Appraisal for and to the tensions between a CA adjacent to an OA in a world city. I would like to point out that 10.3 of this section states.
	The bar for public benefits to exceed heritage harm is rightly set high and very hard to reach, particularly where such development also impacts on Kew Gardens [WHS]. Development should not seek to use public benefits as an excuse for unimaginative co...
	11.14 In conclusion, I maintain that the public benefits that would be delivered by the scheme are not as substantial as claimed and would not outweigh the harm that it would cause.  The West Chiswick and Gunnersbury Society believes that the Applicat...
	12. Written Representations

	12.1 As well as a representation at the Mayor's public representation hearing in July 2018, The Kew Society objected via a representation to the forthcoming public inquiry, reiterating its objections. Its statement focussed on: Local Context, Pollutio...
	12.2 A total of 8 responses were received from local residents , including 7 objections and one query relating to the future of the adjacent leisure centre. The following summary provides details of the issues raised in these responses.
	13. Conditions

	13.1 The suggested conditions were discussed at the Inquiry before arriving at a final agreed version . These must be necessary, relevant to planning and to the development, enforceable, precise and reasonable in all other respects .  Following these ...
	13.2 Under section 100ZA(5) of the T&CP Act 1990: Planning permission for the development of the land may not be granted subject to a pre-commencement condition without the written agreement of the applicant to the terms of the condition. Accordingly,...
	14. Planning Obligations

	14.1 A Legal Agreement together with a Summary and explanation for the various elements was submitted to the Inquiry  as was a Compliance Note  covering how the Agreement would comply with the Community Infrastructure Levy (CIL) Regulations 2010. My c...
	14.2 A further obligation, in the form of a Unilateral Undertaking, essentially offers to pay for tree planting within Kew Gardens with the aim of screening the proposals.
	15. Conclusions  From the evidence before me at the Inquiry, the written representations, and my inspection of the application site and its surroundings, I have reached the following conclusions. The references in square brackets [] are to earlier par...

	Main considerations
	15.1 The matters on which the Secretary of State (SoS) particularly wished to be informed are set out in the bullet points at the top. Combined with other matters raised, I find that the main considerations in this Application are:

	i. the effect of the proposals on the significance of designated heritage assets derived from their settings;
	ii. any other harms which might affect the overall balance;
	iii. the quality of its design;
	iv. the benefits of the scheme with particular regard to housing and affordable housing (AH);
	v. any other benefits which might affect the overall balance, including to the economy;
	vi. whether the public benefits of the proposals would outweigh any harm identified in the heritage balance;
	vii. the National Planning Policy Framework (NPPF) and any other material considerations;
	viii. its consistency or otherwise with the  development plan and the overall planning balance.
	15.2 In essence, the application turns on the balance between the harm to various heritage assets and the public benefits, particularly of new housing and AH. The heritage balance is set out in NPPF§196 although I agree with the parties who felt there...
	Heritage assets
	15.3 The relevant designated heritage assets (as defined in the NPPF) include the World Heritage Site (WHS) at Kew Gardens - which is also a Registered Park and Garden (RPG); the Conservation Areas (CAs) at Kew Gardens, the Strand on the Green (SotG) ...
	15.4 Parallels were drawn with the Chiswick Curve (CC) Inquiry and the parties made many references to it. In his Report, the CC Inspector wrote: There is little I can usefully add to what the parties have said about the significance, status, and impo...
	15.5 There would be no direct harm to designated heritage assets. Rather, any harm would be from the impact of the development on the significance of these derived from their settings. It was common ground that there would be less than substantial har...
	Kew Gardens
	15.6 As above, Kew Gardens is subject to a raft of designations, including that of WHS, RPG and CA whose boundaries roughly coincide. In terms of heritage value, it is at the top of the tree. Of particular relevance to this application, the Statement ...
	15.7 The evidence and closings from RBGK, including the Further Responses since adoption of the MPlan, set out in detail the importance of the Orangery, both in its own right and in its contribution to the OUV of the WHS. RBGK’s witness was claimed to...
	15.8 The Orangery, together with Kew Palace, the White House and the Great Lawn were all part of a landscape which was designed as a piece, albeit over a period of years and subsequently radically modified. Any harm to the setting of the Orangery woul...
	15.9 The CC Inspector found that the Orangery: is a very important part of Kew Garden’s iconic architectural legacy, and that it has a central place in the designed landscape; … views towards the Orangery from and around the Broad Walk, across the Gre...
	15.10 RBGK gave evidence that the setting to the Orangery is important to the OUV as it provides: (i) an unbroken skyline maintaining a sense of a world apart; which (ii) enables a visitor to appreciate and understand landscape design; (iii) areas of ...
	15.11 Under NPPF§193-194, great weight should be given to the conservation of designated heritage assets even where the harm would be less that substantial, and any harm should require a clear and convincing justification.  From the Courts’ interpreta...
	15.12 While great weight should be given to every asset’s conservation, as the Orangery/WHS are amongst the most important of such assets, even greater weight should be given to any harm. This applies to the effect of proposals both on their significa...
	15.13 As above, the considerable importance and weight to the desirability of preservation, should tip the scales to produce an unequal balance in its favour. However, the SoS should still take account of the actual severity of any change, or scale of...
	15.14 In assessing impact on significance, and for a much taller scheme, the CC Inspector found that: all the intrinsic significance of Kew Gardens would be untouched and that no-one could reasonably argue that any of the designated assets at issue in...
	15.15 The Applicant felt it must be relevant that the scheme would affect part of what makes the WHS significant, but leave other aspects of significance untouched. However, the key point is how important the aspect that would be affected, that is the...
	15.16 In assessing the weight to be given to the importance of the particular views that would be affected, much was made of whether or not there were designed views of the Orangery from particular viewpoints, and especially View 30. If so, any harm t...
	15.17 View 30 is taken from where the scheme would be visible above the roof of the Orangery. The Applicant argued that this is not a view of particularly great importance, is not a Chambers or Burton-designed view, that the Great Lawn has not survive...
	15.18 On my site visits, I saw that part of where one can appreciate the setting of the Orangery today includes what was once part of the Great Lawn. What is less evident is whether that was also true historically so that greater weight should be give...
	15.19 Given that these two extremes, of a specifically designed view and of a random view, can be eliminated, it is of less importance, or weight, whether the designer had any particular views in mind or simply controlled the whole ensemble, as he und...
	15.20 Turning to the actual effects, change to the setting would be as a result of the scheme’s upper 6 storeys (or so) appearing at distance of approximately 1.2km above the Orangery roof from a few angles. Perspective would mean that the proposals w...
	15.21 I saw that the height and width of the scheme could distract the eye in views from a relatively small area of the lawn when standing some distance away when the weather is good. Even so, the extent of change to the setting of the Orangery from t...
	15.22 On the other hand, listed buildings should be preserved for their own sake and the setting of the Orangery is important to the OUV of the WHS, if not absolutely key. As above, the impact on its significance as a listed building can be equated wi...
	15.23 As above, the overall harm should be some sort of product of impact and importance, with the balance tipped firmly in favour of preservation. However, to argue that a slight detrimental change to its setting should automatically be equated with ...
	15.24 On this basis, the harm would not only be less than substantial but, following Bedford, also nowhere near the level of harm required to be deemed substantial. This also accords with the findings of the CC Inspector except that here the scheme is...
	15.25 I see no good reason why the WHS might be put on the List of WHSs in Danger as a result of the proposal. RBGK implied that UNESCO might withdraw WHS status if much more development took place outside the boundaries of Kew that detracted from its...
	Cumulative harm to Kew Gardens
	15.26 The tall buildings in the area include a range of developments, either built, under construction, consented or with a resolution to grant permission. As above, the Mayoral SPG warns of a tipping–point while HE’s AN4 advises a careful examination...
	15.27 RBGK argued that an assessment of cumulative harm requires identifying that the scheme causes harm in addition to existing recognised harm, and that the total harm, including the pre-existing harm and potential harm associated with consented (bu...
	15.28 The Applicant acknowledged that harm from the scheme would compound that from BFC and of other existing visual intrusions (it argued to a very small degree), and that this would affect the Orangery (and so the OUV). It noted that HE describes th...
	15.29 To my mind, cumulative harm should be assessed in three ways. First, it is the proposal that should be assessed initially, followed by a cumulative assessment. As HE AN4 notes: Each building will need to be considered on its merits, and its cumu...
	15.30 In this case, having studied the extent of visibility of existing buildings (such as the Haverfield Towers) and their positions relative to important views, I find that the severity of change (rather than the harm) to the setting of the Orangery...
	15.31 While the MPlan understandably raises the concern, and in strong terms, that development outside the BZ might reach a tipping point, or even lead UNESCO to consider whether to withdraw WHS status, there was little evidence that this would be the...
	Planting scheme
	15.32 The Indicative Scheme Option for planting behind the Orangery claims that it would, in due course, be capable of screening out the view of the scheme. Indeed, it suggests that it would only take 4 evergreen trees to obscure the development from ...
	15.33 I accept that, as found in Banks, the Undertaking should be a material consideration. However, even if RBGK accepted the money, the screening would take time to materialise and, as it explained, there might be a number of reasons why it might no...
	15.34 More fundamentally, RBGK is not required to cooperate. It has said in terms that its support will not be forthcoming. This could be for the reasons it sets out or any other motive. While there should be some acknowledgement that RBGK might be de...
	Strand-on-the Green (SotG)
	15.35 The relevant designated heritage assets here are the SotG CA and the row of mostly Grade II listed buildings along the north bank of the River Thames. The recently updated CA appraisal confirms the importance to its significance of the River and...
	15.36 From the north towpath, close to the listed buildings, not only does the relationship between the River and the buildings dominate, but the proposals would be out of sight behind them. From across the River, outside the CA, the view from directl...
	15.37 View 23 shows the angle at which the scheme would most directly affect the settings of the relevant listed buildings, particularly Nos. 64-71 at the western end. It was chosen as a worst case. From here, the height and massing of the scheme woul...
	15.38 At the CC Inquiry, where a much taller scheme would have stood more directly behind the listed buildings, the Inspector found that the scheme would compete with and distract from the frontage, thereby undermining its primacy in the view. …  That...
	15.39 From policy in the NPPF§189 and elsewhere, the weight to the importance of the settings of a group of essentially Grade II listed buildings (whatever that impact might be) should, in principle, be demonstrably less than for the Grade I Orangery ...
	Cumulative harm to the SotG CA
	15.40 As for Kew Gardens, the cumulative harm should also be assessed. With regard to the SotG, the severity of change (rather than the harm) to the settings of the listed buildings and of the CA would be moderate. Taken with existing and future impac...
	15.41 On balance, but by a different calculation, I find that the weight to the harm to the significance of Kew Gardens and to that of the SotG would be similar. In each case, this must be weighed against the public benefits in the heritage balance, a...
	Kew Green
	15.42 The CA appraisal explains its designation as an historic open space, with high quality C18th development, a definite village character and a fine example of an historic Green. As with the SotG, many of the more attractive buildings are listed at...
	15.43 On the other hand, at no point would the scheme appear above the tree line and it would be even less visible when the trees are in leaf. The key Views are 20 and 22 from where the viewer would need to be focussing on the direction of the develop...
	Other heritage assets.
	15.44 The CC inspector found that: Given the proximity of the Wellesley Road [CA] …, the [CC] would be prominent in views towards it …. However, in this part of the [CA], one can hardly fail to be aware of the Chiswick Roundabout, the elevated section...
	15.45 From Kew Bridge the view is an oblique one and largely obscured by existing development. No party argued that impact on the setting of Kew Bridge or its CA should be a significant factor (if at all) in this case. I find that they would be unharm...
	Heritage Balances
	15.46 NPPF§196 requires a balance in each instance of less than substantial harm to the significance of a designated heritage asset. This is expressed as a single requirement and so should be applied to each affected asset individually. Where there is...
	15.47 Less than substantial harm does not amount to a less than substantial objection. Taking account of the considerable importance and weight that should be given to the desirability of preserving the setting of listed buildings, I have found the ov...
	15.48 I shall therefore assess the benefits of the scheme before recommending any particular heritage balance is struck.
	Other harm
	15.49 LBH queried the standard of accommodation for future residents with particular regard to levels of daylight to habitable rooms. As above, 75 rooms would fail to meet the minimum BRE standards for daylight and the vast majority of those would be ...
	15.50 On the issue of infrastructure, and contributions that could be secured by planning obligation, the WCGS was sceptical about the Transport for London (TfL) improvements and the purported 2021 increase in PTAL from a greater frequency of services...
	15.51 WCGS also queried the absence of any reference to the low-rise, high quality townscape within the Wellesley Road CA to the east of the site which it felt was a serious omission. As above, I have found that there would be no harm to the significa...
	Design
	15.52 If viewed from directly above, the apartment blocks would fan out from the northern corner. There would also be a small public plaza. The variety of external treatments and the height differential between blocks would break up the perceived mass...
	15.53 I find that splaying the blocks is a clever device which would allow more sunlight into some flats, though at the cost of others, and would give some protection to the open spaces from the elevated M4. The scheme would offer benefits to pedestri...
	15.54 On the negative side, as HE pointed out, the contemporary architectural forms could be associated with high density anywhere urban structures, lacking any real connection to their context. Moreover, the architectural detailing would not be readi...
	15.55 Equally, the scheme would not be such a striking new entity, in the way that the CC might have been, that it would amount to an outstanding or innovative design which could demonstrably help raise the standard of design more generally in the are...
	15.56 The WCGS pointed out that the public space, for new residents and others, would also be a spill out area before and after football matches rather than direct supporters away from residential streets. It argued that poor daylight to many flats wo...
	15.57 The harm to the settings of designated heritage assets also counts against the quality of the design. LBH argued that, without the written brief to the architects, it’s not clear what was expected. Also, that the scheme could only be as good as ...
	15.58 Overall, I find that the positive aspects of the design would be negated by the flaws with regard to daylight and heritage in particular, but taking account of other criticisms as well, so that the quality of the design would be broadly neutral ...
	Benefits: housing and affordable housing (AH)
	15.59 The proposals would provide 441 new homes, 218 of which would be AH of one sort or another. LBH argued that as it had a 5YHLS the weight to the benefits of housing should be reduced. On the other hand, London is one housing market and so the ben...
	15.60 The Applicant argued that achieving more than usual AH was a further benefit. The current LBH policy requirement is only 40% and there is an Early Stage Review Mechanism in the s.106. The Mayor held out for 50% AH. It may be true that, compared ...
	15.61 RBGK suggested that the benefits of housing, and AH, were unremarkable and no more than a common or garden benefit. While this may be true in some circumstances, it should not apply when there is an acute housing shortage right across London. [7...
	Other benefits
	15.62 The proposals would be on a brownfield site in a highly sustainable location. It would employ 250 construction workers with other uses and include a nursery. Otherwise, there was little persuasive evidence that the proposal would bring a massive...
	15.63 Economic activity, and regeneration would be further benefits but taken together these add little to the substantial benefits I have found. Collectively, and relative to the importance of housing and of protecting the historic environment, the o...
	Heritage balances
	Alternative schemes
	15.64 The Applicant argued that alternative proposals, that would not harm the setting of the Orangery/WHS, could not deliver a similar level of public benefits. In the SoS’s CC decision, he considered that it could be possible for an alternative sche...
	15.65 As well as a supplementary proof on viability, the Applicant presented a high level assessment of the viability of the Notional Reduced Scheme (of no more than 12 storeys) which it argued was firm evidence not speculation, to show that no other ...
	15.66 To my mind the arguments defending the lack of properly considered alternatives are weak and there is some strength to the criticisms. If in place at the time of the application, IPLP Policy D9 would have imposed an obligation, as part of a clea...
	15.67 The Notional Reduced Scheme of no more than 12 storeys would be bound to reduce the ability to achieve a comparable volume of accommodation. An alternative might come forward that mirrored the 16 storeys at 1-4 CIW. This would still be visible b...
	15.68 For these reasons, some weight should be given to the possibility of alternatives. Despite the untested viability evidence, given the advanced stage towards approval for the proposals at 1-4 CIW with 50% AH, I find that there is a reasonable pro...
	Heritage balances - conclusions
	15.82 Having established the public benefits, I now return to the NPPF§196 balance. I recommend moderate weight should be given to the harm to the significance of the Orangery on account of development within its setting (and by extension to the OUV o...
	The development plan and overall planning balance
	15.83 Under s38(6) of the P&CP Act, reiterated in NPPF§2, NPPF§12 and NPPF§47, the development plan forms the starting point for determination of this application. The relevant policies are set out above.
	15.84 On account of the less than substantial harm to designated heritage assets, including cumulative harm, the scheme would lead to conflict with LonP Policies 7.8 and 7.10. The Mayor argued that to find conflict a with development plan policy regar...
	15.85 Given my conclusions on design, I find that the scheme would be neutral with regard to LonP Policies 7.4 and 7.6 as well as HLP Policies CC1, CC2 and CC3. LonP Policy 7.7 requires particular consideration in such circumstances and so a balance i...
	15.86 While there would be tension regarding some elements, overall the housing policies in the development plan would offer broad support for the proposals. The housing and AH, together with making efficient use of a brownfield site would assist in m...
	15.87 While some heritage policies require a balance, others do not, leading to the conflict set out above. Nevertheless, assessment requires a balance against the development plan as a whole. If the SoS agrees with my judgements on the harm to herita...
	Material considerations
	15.88 Emerging development plan policies are material considerations. Following the SoS’s comments on the IPLP it is reasonable to assume that policies on which he has not commented are unlikely to change. The relevant heritage policies in the IPLP sh...
	15.89 For the above reasons, the limited exploration of alternatives should not breach the requirements of IPLP Policy D9. As with current LonP policies 7.8 and 7.10, the scheme would not accord with IPLP policies HC1 and HC2. Each of emerging policie...
	15.90 The application accords with the LPR’s housing and AH policies but not heritage policy. As the site will lie within the OA, where tall buildings are expected, it would comply with the thrust of OA policy in the GWC LPR (including its Masterplan ...
	15.91 The decision maker is entitled to include the Richmond LP among the material considerations, and I recommend that it should be. I also find that it is one of limited weight given that it doesn’t cover the site and that other policy covers the sa...
	15.92 At its heart, the balance is a simple one between the harms, primarily those that would be caused to the settings of a number of heritage assets, and the public benefits, mostly of new housing, particularly AH. As there is more than one instance...
	15.93 The moderate failings in some daylight levels adds further harm but the overall weight to harms would still not amount to substantial. Similarly, the various other benefits should not lift the weight to the these overall much above substantial. ...
	15.94 For all these reasons, assessed against the NPPF, the benefits of the scheme should outweigh the harms. This balance amounts to a material consideration of sufficient weight that it could indicate determination other than in accordance with the ...
	16. Recommendation

	16.82 I recommend that the application should be approved, and planning permission granted subject to the attached Schedule of conditions and all the obligations in the Legal Agreement.

	David Nicholson
	INSPECTOR
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	Procedural Matters
	1. The application was made in outline form with all matters apart from access reserved for consideration at a later date.  Minor changes were made to the highway layout and the open space distribution, removing reference to the provision of allotment...
	2. The application was accompanied by an Environmental Report, a Flood Risk Assessment and a Transport Assessment.  Forest Heath District Council’s Screening Opinion was that the proposal was Environmental Impact Assessment (EIA) development.  The App...
	3. The application was called-in by the Secretary of State for his own determination on 11 July 2014 (Document CD/O/11).  The reasons were as follows:
	3.1 The proposal may have significant long-term impact on economic growth and meeting housing needs.
	3.2 The proposal could have significant effects beyond its immediate locality.
	3.3 Any other matters the Inspector considers relevant.

	4. A Pre-Inquiry meeting was held on 1 December 2014 where arrangements for the forthcoming Inquiry were discussed and the main areas to be covered by evidence were agreed.  Forest Heath District Council (the Council) made clear that it did not object...
	5. In February 2015 the NHG raised the further issue of prematurity as an addendum to its Statement of Case.  Whilst this was a late addition it was one that the other parties were able to address without prejudice to their respective positions (Docum...
	6. The three main parties were able to reach agreement on a number of matters and submitted 8 Statements of Common Ground (SCG).  These included an agreed position on housing land supply between the Council and Applicant; agreement on highways and tra...
	7. I undertook an accompanied site visit early in the morning of 10 April and was shown the horses crossing the town, the various training grounds and gallops, and the National Stud, amongst other things.  There was a further accompanied site visit on...
	8. A 1.5 hectare site adjacent to the eastern site boundary and within the control of the Applicant would be available for a new primary school should this be required by Suffolk County Council as Education Authority.  This is considered later in the ...
	The Site and Surroundings

	9. A comprehensive description of the site and its context is provided in Document CD/SCG/1, Section 2.  There are useful maps of the site and its relationship to the surrounding highway network, the wider settlement and the various nature conservatio...
	The main points are:
	10. The appeal site is on the northern side of Newmarket close to the junction of Fordham Road and the A14.  The latter forms part of the Strategic Road Network.  Cambridge is to the west and Bury St Edmunds to the east.  Newmarket is within the south...
	11. The town centre is about 1.5 km to the south of the appeal site.  Newmarket is the largest settlement in the district with a population of over 16,000.  It has a good range of shops and services as well as various recreation and employment opportu...
	12. Newmarket is world famous for its horse racing industry.  Training stables are to be found within and adjoining the town and are concentrated near to the two main training grounds to the east and west, known as Bury Side and Racecourse Side respec...
	13. The appeal site itself is generally flat and comprises about 20 hectares of arable farmland.  It is part of a larger agricultural holding and the farm house and main farm buildings are immediately to the south east.  There is one open sided metal ...
	Planning Policy

	14. The development plan comprises the saved policies of the Forest Heath Local Plan, the Forest Heath Core Strategy Development Plan Document and the Joint Development Management Policies Document.  Whilst all relevant policies have been taken into a...
	15. The Forest Heath Local Plan (LP) was adopted in 1995 (Document CD/LP/1).  However following the adoption of the Joint Development Management Policies Document there is little policy provision remaining that is of relevance to this appeal.
	16. The Forest Heath Core Strategy (CS) was adopted in May 2010 (Document CD/LP/2).  However it was subsequently subject to a High Court Challenge and quashed by Order of the Court on 25 March 2011.  This was because the Strategic Environmental Assess...
	16.1 Vision 1 refers to the whole district with development focused in the towns and key service centres, amongst other things.  Vision 2 addresses Newmarket as the largest town in the district and amongst other things seeks to preserve and enhance it...
	16.2 Spatial Objective ENV 1 sets out to conserve and enhance habitats and landscapes of international, national and local importance and improve the biodiversity of the district.  Spatial Objective ENV 2 seeks to guide changes in the built and natura...
	16.3 Policy CS 1 sets out the spatial strategy for the towns and villages in the district.  There are various provisions for Newmarket, including recognition of the importance of the horse racing industry.  Also included are provisions for the growth ...
	16.4 Policy CS 2 addresses the natural environment and seeks to protect and encourage enhancement of areas of biodiversity interest, including minimising the fragmentation of habitats and creating new habitats, amongst other things.  Mitigation measur...

	17. The Joint Development Management Policies Document (JDMPD) was adopted by Forest heath District Council and St Edmundsbury Borough Council in February 2015.  This plan, as its name suggests, does not contain any policies relating to the location o...
	17.1 Policy DM1 sets out the presumption in favour of sustainable development in accordance with the National Planning Policy Framework (Framework).  Policy DM2 concerns development principles and local distinctiveness.  Amongst other things, and taki...
	17.2 Policy DM10 sets out the considerations for development proposals that may impact on sites or interests of nature conservation importance, including consultation with Natural England and the Suffolk Wildlife Trust.  Policy DM11 includes provision...
	17.3 Policy DM17 contains various provisions relating to the preservation or enhancement of the character or appearance of conservation areas.  Policy DM41 includes a requirement for developers of address any impact on community facilities and service...
	17.4 Policy DM48 states that any development within or around Newmarket that is likely to have a material adverse impact on the operational use of an existing site within the horse racing industry, or which would threaten the long term viability of th...

	18. The Council is currently preparing a Single Issue Review of the CS and a Site Specific Allocations Document.  This has been ongoing for some time and it has now been decided that the two will be combined in a single document.  This will reconsider...
	RELEVANT Planning History

	19. In March 2012 outline planning permission was refused on appeal by the Secretary of State for a mixed use development on the whole Hatchfield Farm site, which comprised about 67 ha.  This included up to 1,200 dwellings; up to 36,000 sq m of employ...
	20. The Council refused permission on various grounds, including highways impact, impact on the horse racing industry, effect on biodiversity, lack of infrastructure provision and prematurity in advance of its review of housing figures.  The Secretary...
	The Case for THE APPLICANT: LORD DERBY

	The Appellant’s case is fully set out in its evidence, including its opening and closing submissions (Document ID 57).  The main points are:
	21. This is an application for much needed residential development on the only significant site available in the district’s most sustainable settlement.  It has the full support of the democratically elected decision-maker, who has resolved to grant p...
	22. The proposal is also supported by Suffolk County Council, as Highway Authority, because it is contributing to the scheme for highways improvements set out in the Local Transport Plan.  Furthermore, the Highways Agency has concluded that the scheme...
	Planning policy context
	23. The settlement boundaries in the 1995 LP were drawn up in order to meet the development needs perceived as a result of the 1992 Structure Plan to 2001.  The SIR will provide for development needs in a Framework compliant way but its Issues and Opt...
	24. The Court Order removed any allocations or distribution of housing from the CS.  As such the development plan, subject to the still-extant spatial hierarchy, is ‘silent’ on housing distribution for the purposes of Paragraph 14 of the Framework.  S...
	25. In addition on the Council’s housing requirement and supply figures, there is a 4.9 year’s supply once the post 2011 backlog has been provided for using the preferred ‘Sedgefield’ methodology.  Paragraph 49 of the Framework is thus engaged and ‘re...
	26. In the light of the compliance with the spatial strategy and settlement hierarchy, as well as absence of conflict with the horse-racing and ecological policies of the JDMPD, the scheme materially accords with the development plan and so should, un...
	27. Paragraph 118 concerns biodiversity.
	27.1 The first bullet is only engaged where the residual impact is one of significant harm.  The second bullet only applies where harm to a Site of Special Scientific Interest’s (SSSI) notified special interest features is likely to arise. This should...
	27.2 For the second bullet to operate, there needs to be a finding of likely harm to a SSSI as a result of the scheme.  If there is, there needs to be a balancing of the benefits against the resultant residual harm.  If benefits clearly outweigh the h...
	27.3 In the absence of a finding of ‘likely’ harm from the development to a SSSI’s notified special interest features, or where such harm is found likely but is clearly outweighed by the benefits of the scheme, Paragraph 118 would not indicate that de...

	28. Paragraph 119 concerns appropriate assessment.
	28.1 This paragraph is curiously worded.  On its face, it indicates that if an appropriate assessment is required the presumption in favour of sustainable development in Paragraph 14 does not apply.  Thus, on a plain reading, where impact on European ...
	28.2 This makes perfect sense where an appropriate assessment is required and, in the light of that appropriate assessment, the decision-maker cannot ascertain that the scheme will not adversely affect the integrity of the European site.  Regulation 6...
	28.3 The main parties were united in their view that where an appropriate assessment is required, and conducted, and passed, then Paragraph 119 would not operate to deny the scheme the presumption to be found in Paragraph 14 of the Framework.
	28.4 However even if the effect of Paragraph 119 is to remove the ‘tilted balance’ in Paragraph 14 it does not mean that permission should be refused.  Quite the contrary because an appropriate assessment that has been undertaken and passed leaves a s...

	29. Policy DM48 of the JDMPD is the recently adopted policy protective to the horse racing industry that is applicable to the scheme.  It was agreed by the Rule 6 Party that Policies DM47, DM49 and DM50 would not to be offended by the proposals.  Poli...
	Background and the Secretary of State’s previous decision
	30. The 2011 decision by the Secretary of State provides an important context (Document CD/O/1).  The scheme had been vociferously opposed by various manifestations of the horse racing industry across a range of grounds.  The Secretary of State found ...
	31. Very often similar objections were made as were put to the previous Inquiry, despite the Note from the Pre-Inquiry Meeting stating that a repeat of previous evidence would not be acceptable (Document CD/O/12).  It was conceded that the effect on b...
	Habitats Regulations
	32. The Habitats Regulations require that before the Secretary of State, as the competent authority, decides to grant planning permission for a project which is likely to have a significant effect on a European site, alone or in combination with other...
	33. The purpose of that appropriate assessment is to ascertain whether or not the scheme will adversely affect the integrity of the European site, in consideration of which, regard must be had to the manner in which the project is proposed to be carri...
	34. If likely significant effects can be excluded, impact on the European site is considered to be ‘screened out’ and does not need to be considered further. That is a planning judgement for the decision-maker, challengeable only on a Wednesbury basis...
	35. If likely significant effect cannot be excluded, the Secretary of State must proceed to make an appropriate assessment of the implications for that site in view of that site’s conservation objectives.  For the purpose of that assessment, he must c...
	36. In parallel with the duty of competent authorities considering new applications, there is also the duty placed on competent authorities to review existing consents under Regulation 63 of the Habitats Regulations.  Thus the Environment Agency, as c...
	37. At the last inquiry the Inspector noted in respect of hydrology that the Environmental Statement concluded permanent negative effects on water resources.  In addition, there were outstanding objections from the Environment Agency and Natural Engla...
	38. Things have very significantly changed in terms both of the information now available on hydrological matters and of the position of the responsible statutory bodies.  The Environment Agency has reported through the Licensing Strategy that, as the...
	39. Likely significant effects by reason of hydrology can now be excluded and, hence, screened out.  However if the Secretary of State disagrees there is more than sufficient information for him to undertake an appropriate assessment and ascertain tha...
	The contribution that the proposal would make to the market and affordable housing needs of the District
	40. There is no doubt that 400 houses would make a meaningful contribution to housing supply in the district and in Newmarket in particular.  Since the adoption of the CS the Council has had a deficit against targeted delivery and in the Committee Rep...
	41. Newmarket is the most sustainable settlement for additional housing growth, being one of only three market towns in an otherwise rural district, and significantly larger than the other two.  Hatchfield Farm represents the only significant parcel o...
	42. On the now customary ‘Sedgefield’ approach to meeting post-adoption backlog, the Council accepts that it can only show a 4.9 year housing land supply (Document ID/37). This is using an annual requirement of 350 dpa and the Council’s own assessment...
	43. The Council has recently espoused the ‘Liverpool’ method and points to a 5.1 years supply (Document CD/LP/17).  However as the Council has agreed, this difference should not alter the approach to be taken to this application (Document ID/37).  Hou...
	Whether the traffic generated can be accommodated on the network without severe residual highway impact
	44. The Rule 6 Party agreed that the question of severity of residual impact in the third bullet of Paragraph 32 of the Framework relates to highway capacity rather than safety (Document NHG/2/1, Paragraphs 3.13, 14.32).  Parts of the highway network ...
	45. In respect of the strategic road network, a scheme of improvements has been agreed with the Highways Agency for the A14/A142 junction.  This would not only adequately mitigate the impact of the development but would also have the additional benefi...
	46. The only part of the local highway network that would experience a material change in traffic flow would be the Fordham Road south of the A14.  This would only be 5.1%, which would be barely above the 5% threshold for immateriality.  This would on...
	The effect on the horse racing industry in Newmarket
	47. The NHG has mounted a two-pronged objection relating to harm to the horse racing industry and harm to nature conservation interests.  On its own evidence the current proposal actually benefits the industry in Newmarket. Therefore to contend that t...
	48. The NHG has presented substantially the same evidence as it did to the previous Inquiry.  This dealt with the importance of racing to Newmarket and the nation; the inherent danger of the sport; and the skittish nature of thoroughbreds and the pote...
	Effect on the Rayes Lane horse crossing
	49. The disputed matter is the extent to which the traffic from 400 houses at the appeal site would make any difference.  This is particularly pertinent given the findings in the previous appeal that 1,200 would not.  Moreover since 2011, the Snailwel...
	50. The “incidents” set out in the NHG evidence embrace as little as a head toss or sideways skitter, and in all but one the rider remains in unperturbed control throughout.  What these incidents do not do is translate into accidents.  What is seen is...
	51. The NHG consider that the existing situation is unsafe.  This means however that it would be irresponsible to increase horse numbers on the Rayes Lane crossing even if traffic numbers remained unchanged.  The horse racing industry should not accep...
	52. For practical as well as financial reasons, it is unlikely that the underpass would be favoured over the signalisation, not least because of its limited additional incident savings.  The application proposal commits to no specific highways improve...
	53. Currently the Highway Authority is not convinced that signalisation is necessary or appropriate at the Rayes Lane crossing.   It cannot be blamed for this position because until recently the Jockey Club Estates was opposed to a signalised crossing...
	54. For the time being though the evidence is that the Highway Authority is unconvinced that the existing or “with development” situation justifies signals, and it is intending a non-signal improvement.  Whilst in due course the NHG may persuade it ot...
	55. At the last Inquiry, much time and evidence was taken up with attempts by the horse racing industry to show that the crossings under consideration, including Rayes Lane, were or would be unsafe as a result of the development. It was unable to pers...
	56. The Jockey Club Estates requires accidents and near-accidents to be recorded and notified to it (Document CD/T/2).  However given the rather lax approach to the enforcement of this Code of Conduct and the apparently recent introduction of this req...
	57. There can be no doubt that Fordham Road, a street in the middle of Newmarket, currently subject to a statutory speed limit of 30 mph and an advisory speed limit of 20mph, is a road to which Manual for Streets (MfS) applies.  Anything in the Design...
	58. An X distance of 5 m has been taken from DMRB TA 90/05 because MfS does not contain X distances for equestrian crossings (Document CD/T/9D, Table 3.3).  A Y distance of 47 m is taken from MfS as TA 90/05 does not contain Y distances for roads at t...
	59. Such an improvement was recognised as a benefit in the previous appeal decision (Document CD/O/2, Paragraph 12.4.14).  The improvements, and hence benefit, are greater with the enhanced SCC Scheme and should be weighed accordingly.   The improveme...
	60. In addition to the improvements to sightlines, the improvements to warning signage and the geometry of the crossing in the SCC Scheme combine to make the crossing safer for all users, including horses and riders (Document ID/39; APP/2/4, Appendix ...
	61. The risk of injuries can only stem from the existence of the incidents in the first place.  If the number of incidents is reduced, the risk is reduced and the crossing, whether currently judged safe or unsafe, becomes safer7F .  The question in is...
	62. The expert evidence of the NHG on horse behaviour included a great deal that was considered by the Secretary of State in the previous appeal.  This confirmed that thoroughbreds are particularly skittish and that the stimuli that trigger spooking i...
	63. The NHG provided evidence of the percentage of incidents potentially saved by each of the four improvements schemes for the Rayes Lane horse crossing (Documents NHG/2/1, Paragraph 10.13; NHG/2/2, Appendix 2).  The WSP Scheme considered acceptable ...
	64. This assessment was robust in a number of regards.  It applied the effect of traffic growth to all of the incidents identified in the video footage even though the equine behaviour expert accepted that there were only a smaller category of traffic...
	65. A scheme which improves safety is a scheme which creates a benefit in planning terms.  Arguments can be made as to the degree of improvement and the weight to be given to it, but that is a matter for the decision-maker.  Whatever it is, an improve...
	Effect on the horse racing industry as a whole
	66. NHG contend that the industry would be harmed by the mere fact of approval as a positive decision would indicate that it was not valued by decision-makers and protective polices had been abandoned.  It is said that the industry would move away fro...
	67. The Managing Director of Godolphin and Darley’s companies in the UK10F  was careful to say that it was not his evidence that 400 houses at Hatchfield Farm would cause his boss, Sheikh Mohammed, to change his strategic investment decisions.  Moreov...
	68. In contrast the evidence of an owner of 30 horses in training and two stud farms with a 100 horses at stud12F , was that this allegation by the NHG that owners will either leave or not invest further as a result of this scheme was ‘just a scare pu...
	69. It was not suggested by the NHG that racehorse owners were anything other than shrewd.  They may be in a position to make their own decisions and act accordingly, but they would weigh all the world-beating benefits of Newmarket against any disadva...
	70. Further, on the basis that the Secretary of State found that there would be no harm to the horse racing industry from 1,200 houses, the fact that he would come to the same conclusion for 400 can surely raise neither surprise nor alarm to the ratio...
	Other matters
	71. It was apparent from the NHG evidence what the concern about urbanisation really related to traffic.  In terms of the actual built development of the proposal, no horses are sent down the Fordham Road north of Snailwell Road and there would be no ...
	72. The NHG highway witness did not want to support the suggestion that the development traffic would make any material difference to general traffic levels in Newmarket so as to delay owners and trainers.  The Secretary of State found that the traffi...
	73. In conclusion, as was found by the Secretary of State for a scheme three times the size with a more modest highway improvement, development of 400 houses at Hatchfield Farm would not threaten the horse racing industry in Newmarket.  Newmarket is t...
	The effect on nature conservation and Habitats Regulation Assessment
	Ecology on the site
	74. Fine-leafed fumitory is an arable weed with no legal protection.  It could be eradicated through conventional agricultural activity, or if the existing field went to permanent pasture.  The proposed mitigation would be by way of translocation, whi...
	75. In the previous appeal the Secretary of State did not consider that badgers were a constraint on development.  This was in the context of a scheme which would have resulted in the majority of the foraging area being lost, together with a number of...
	76. The sole objection centred on whether the existing surveys demonstrated that Stanley House Stud was being used for foraging.  However Suffolk Wildlife Trust was broadly satisfied with the impact on badgers, their main concern being the impact of f...
	77. Even if the surveys were not sufficient to demonstrate that Stanley House Stud is being used for badger foraging now, there is no reason why it could not be used in the future, for the same reasons set out above.  The previous proposal’s mitigatio...
	Recreational disturbance on Chippenham Fen SSSI and Breckland SPA
	78. Chippenham Fen is part of the Fenland SAC.  It is designated for its flora and invertebrates and so would be unlikely to be affected by visitors as was concluded in the previous appeal (Document CD/O/2, Paragraph 12.1.13).  The footpaths at Chippe...
	79. The possibility of the development causing significant recreational disturbance on Breckland SPA can also be excluded.  Natural England expressed no concern on this point and this is an opinion which should be given great weight.  Indeed cogent re...
	80. The Report by Fearnley and others entitled Visitor Survey Results from Breckland SPA (Fearnley Report) concludes that new housing within 10km of the SPA should be considered as being likely to have a significant effect, in the absence of any count...
	81. Even if people did visit this part of the SPA they are unlikely to wander off the footpaths or let their dog off the leash into the farmland and thus disturb the ground.  Fearnley found that visitors to the SPA are more likely to go to honeypot lo...
	82. The prospect of increased recreational pressure beyond the part of Breckland SPA that falls within 10km of the appeal site can also be excluded.  The Fearnley report concludes that the visitor rate declines with distance from the SPA until a dista...
	83. So far as cumulative impact is concerned, where there is no prospect of harm, as here, there is nothing to ‘combine’ with other plans and projects.  In any event, the Applicant has assessed the cumulative impact of the development with reasonably ...
	84. It is impossible to assess the cumulative impact of the proposal with development to come forward in the SIR because no-one knows what that is15F .  The plan is not even at Issues and Options stage, and therefore the quantum, phasing, and location...
	85. In any event the SIR will itself be subject to Habitats Regulations Assessment and will consider the cumulative impact together with existing development, including the proposal, to form the basis of the allocation and distribution of housing.  If...
	86. This approach to emerging plans has recently been endorsed by the Court of Appeal in Smyth v Secretary of State for Communities and Local Government, which considered how to assess in-combination effects of a development with an emerging Core Stra...
	87. Even if the Secretary of State reaches a different conclusion and considers that appropriate assessment is necessary, he has the necessary information before him to be able conclude that there would not be an adverse effect on the integrity of the...
	Hydrology
	88. There is common ground that the scheme itself has no adverse effect on groundwater (Document CD/SCG/6).  The sole issue is the potential effect of the abstraction of water by Anglian Water in order to serve the proposed development, and the impact...
	Chippenham Fen
	89. At the last Inquiry, the Secretary of State found that an appropriate assessment under the Habitats Regulations should be carried out to assess the impact of water abstraction on the ecology of Chippenham Fen before planning permission could be gr...
	Water balance
	90. In assessing the impact of the development on Chippenham Fen, the starting point is to consider whether the development would result in a net increase in groundwater abstraction.  There are two parts to the water balance calculation.  The first is...
	91. Through the implementation of a sustainable drainage system (SuDS) the 60% of the site that would be covered with impermeable surfaces post-development would contribute an additional 34.4 Ml/annum of recharge to the underlying chalk groundwater sy...
	92. The application site is up-gradient of Chippenham Fen and downstream of the Newmarket abstractions (Document ID/34).  An increase in groundwater recharge as a result of development would therefore increase the resource available from the chalk aqu...
	93. The estimated water demand for the proposed development is approximately 44 Ml/annum, which is not in dispute.  From the Environment Agency’s own figures, 40% of abstracted water is returned to the catchment through wastewater treatment (18 Ml/ann...
	94. If both sides of the water balance equation are applied, the total increase in groundwater recharge from the development of 43.4 Ml/annum exceeds the estimated net water consumption of 26 Ml/annum by over 17 Ml/annum. Therefore, on a conservative ...
	95. It is only if the above is rejected, and a finding is made that the development could increase demand on groundwater resources, that it is necessary to consider the impact of this increased water demand from the development.
	Abstractions with the potential to impact on Chippenham Fen
	96. The starting point is to understand how abstraction for public water supply could impact upon Chippenham Fen.  The chalk aquifer serving Chippenham Fen forms part of a continuous groundwater system which covers about 3,000 km2 (Document CD/H/3, Pa...
	97. All public water supply boreholes within 10km of Chippenham Fen supply water to Anglian Water.  Anglian Water has divided the area it supplies into a number of different resource zones (RZ) (Document CD/H1/1, Page 6).  Each borehole within 10km of...
	The Licensing Regime
	98. The ability of water companies to extract water from public water supply boreholes within 10km of Chippenham Fen is highly regulated by the Environment Agency.  It is responsible both for granting new abstraction licences to allow the removal of w...
	99. As a matter of law, the Environment Agency is not permitted to make an authorisation under the Habitats Regulations which would result in an adverse effect on the integrity of Chippenham Fen.  When abstraction from an existing licence is causing d...
	The restoring sustainable abstraction process
	100. In 2013, the Environment Agency completed an investigation into whether existing abstraction licences in the Cam and Ely Ouse Area had the potential to cause an impact on designated features of protected sites, including Chippenham Fen SAC (Docum...
	101. Anglian Water has confirmed that water could be supplied to the proposed development from within its existing abstraction licences.  It also has the capacity within its existing licences to supply water to 6,250 additional properties within the N...
	102. There is no evidence to suggest that the Environment Agency’s supply-demand balance assessment was flawed in any way.  This provides the best evidence of the risk that the proposal would have a likely significant effect on Chippenham Fen. This is...
	102.1 The Environment Agency’s assessment considered all public water supply abstractions likely to have an impact on Chippenham Fen, regardless of which RZ they were in.  In particular, it will have considered boreholes serving the Ely and Cheveley RZ.
	102.2 Chippenham Fen is a highly managed eco-system, in which water levels are maintained through an Environment Agency mitigation scheme known as the Lodes Granta Groundwater Support Scheme (LG Scheme).  There are six abstraction locations, each with...
	102.3 Actual abstraction rate for all public water supply boreholes within 10km of Chippenham Fen SSSI has been on average about 65% of the amount permitted (Document CD/H/6, Page 91)
	102.4 Existing and historic water level monitoring data shows that the existing level of abstraction, in combination with the operation of the LG Scheme, is not resulting in a reduction in groundwater levels in the chalk beneath Chippenham Fen.  Water...
	102.5 The Information Sheet on Ramsar Wetlands for Chippenham Fen, produced by the Joint Nature Conservation Committee, makes no reference to groundwater or abstraction as adversely affecting the site’s ecological character (Document CD/EC/1, Section ...
	102.6 The Atkins Report assesses the impact on the chalk groundwater regime at Chippenham Fen if all of the public water supply boreholes within a 10 km radius all operated together at the same time, at full licensed abstraction.  It assumes 100% cons...

	103. There is no evidence to suggest that the decision of the Environment Agency in 2013 not to reduce licensed capacity based on the above factors was wrong.  There is no evidence that the Environment Agency, as competent authority under the Habitats...
	The modelling in the Atkins Report
	104. The Atkins Report does not seek to model the impact of this development together with reasonably foreseeable development, which is what Regulation 61 of the Habitats Regulations requires.  The Atkins model assumes that all 12 boreholes within 10k...
	105. However, the application development, both alone and in combination with reasonably foreseeable developments, would not result in full licensed abstraction from all the boreholes within 10km of Chippenham Fen or anything close to it.  7 of the bo...
	106. Not only will the effects on Chippenham Fen modelled by Atkins not take place until existing licences reach full capacity but even when full capacity is reached, sometime in the future, there is the LG Scheme to provide mitigation.  The Atkins Re...
	107. That the planned development within the groundwater catchment of the Newmarket RZ substantially exceeds Anglian Water 2015 forecasts to date is irrelevant.  The speed with which development is coming forward in the RZs does not matter because Ang...
	108. It would not be possible to assess the impact of the application proposal in combination with the housing that may come forward under the unpublished SIR for the reasons given in relation to recreational impacts in Paragraphs 83-85 above.  In any...
	109. Even if the above is rejected and the Secretary of State concludes that the risk of likely significant effects on Chippenham Fen cannot be excluded, he has sufficient information to carry out an appropriate assessment, in consultation with Natura...
	Snailwell Meadows SSSI
	110. Snailwell Meadows is located less than 1 km from Chippenham Fen SSSI, and is supported by groundwater springs from the same chalk aquifer as Chippenham Fen SSSI.  If the Secretary of State concludes that likely significant effects on Chippenham F...
	111. The evidence from monitoring shows that there has been no historical reduction in chalk water levels.  In any event, the LG Scheme is able to support water levels at Snailwell Meadows, should this be necessary, as the discharge from Borehole 5 di...
	112. Snailwell Meadows was not raised in relation to hydrological vulnerability or dependency in scoping discussions with Natural England during the preparation of the 2013 Environmental Report.  Neither did it raise any concern about impact on Snailw...
	Sustainable development taking account of the 3 dimensions in the Framework
	113. In order to judge whether development is sustainable the Framework requires the benefits to be weighed against harms in the light of the Framework as a whole.  The three dimensions in Paragraph 7 provide a useful framework.
	Benefits of the proposed development
	114. Construction benefits.  The scheme would inject about £45.6 million of private sector investment into Newmarket.  This would create 51 jobs through direct employment, 77 jobs from indirect or induced employment and would generate £8.3m of direct ...
	115. Expenditure benefits.  The scheme would deliver a significant boost to the local economy by generating a first occupation expenditure of £2million and £3.5 million of new additional annual resident spending on shops and services.  In total, the i...
	116. Council revenue benefits.  The scheme would deliver £528,235 of Council Tax receipts per year once the scheme is built out and occupied, and £3.3 million of New Home Bonus payments profiled over the first six year period (Document APP/1/2, Paragr...
	117. Employment benefits.  The scheme would provide an increase in the workforce to counteract demographic trends, which show a reduction in the working age population in Newmarket, and reduce the prospect of job losses in Newmarket (Document APP/1/2,...
	118. Infrastructure and scheme benefits.  The scheme and its associated legal agreement would provide a number of benefits including:
	118.1 The opportunity for Suffolk County Council to take up an adjoining site for a new primary school.
	118.2  Ecological enhancements.
	118.3 Additional areas of open space.
	118.4 Off-site footpath and cycleway improvements.
	118.5 Off-site horse crossing improvements.

	119. Social/housing benefits.  The proposal would deliver 400 new homes in a sustainable location, providing much needed housing in a district that is currently failing to meet its full objectively assessed needs for both market and affordable housing...
	120. Environmental benefits.  As part of the scheme, opportunities have been taken to enhance the development for biodiversity in line with the Framework through habitat creation and enhancement measures (Document APP/4/2, Paragraphs 6.1.22-6.1.26).
	121. Benefits to the horse racing industry.  The scheme would lead to improved safety conditions at the Rayes Lane horse crossing17F .  Given the importance of horse safety and the importance of the horse racing industry to Newmarket this is a benefit...
	122. In the context of Paragraph 7 of the Framework and the inter-relationship between the three dimensions, it is noteworthy that the evidence as to the adverse consequences of not permitting housing in Newmarket was in substance unchallenged.
	123. There is a genuine contemplation by NHG of no material additional housing in Newmarket, and that this could be a serious option for the SIR.  However the adverse consequences would be a drop in labour force or additional unsustainable in-commutin...
	Adverse effects of the proposed development
	124. The evidence relating to impact on European sites can never be weighed in the planning balance against the application proposal.  If there is an adverse impact on the integrity of European sites, then permission will be refused as a matter of law.
	125. The impact on arable weeds.  The proposal would involve translocating fine-leafed fumitory.  This would result in some short-term disturbance.  However the long-term prognosis for the arable weeds would be likely to be improved, as they would be ...
	126. The impact on badgers.  There could be short-term disturbance but the mitigation measures may mean that in the long-term the amount of foraging land available would be increased.
	127. Loss of countryside.  Development would be outside the settlement boundary (Document FHDC/2, Appendix 2).  However this is out of date because it was based on housing requirements established in 1995.  The Strategic Housing Land Availability Asse...
	PREMATURITY
	128. The issue is raised in relation to the SIR.  However this is a document where the Issues and Options report has not yet been published and which is not programmed to be consulted upon until later this summer.  It may indeed, be delayed still furt...
	129. The Planning Practice Guidance makes clear that arguments that an application is premature are unlikely to justify a refusal other than where it is clear that the adverse impacts of granting permission would significantly and demonstrably outweig...
	130. The current circumstances surmount none of these hurdles.  It cannot seriously be suggested that 400 dwelling would be central to the SIR, which has yet to even establish the objectively assessed housing need that it is working to.  Nor can a pla...
	131. There was a suggestion from the Mayor of Newmarket that the whole matter should be delayed until the Neighbourhood Plan is in place.  However this not only has not been written, its potential boundaries are yet to be established.  The Newmarket E...
	132. The only recent change in circumstance to justify the NHG mounting a prematurity objection in December 2014 is the announcement that the United States Air Force will be leaving Mildenhall some time in the future.  This announcement will either le...
	133. It was suggested by NHG, supposedly based on the case of Wells v Secretary of State for Transport, Local Government and the Regions, that to grant planning permission without an allocation would be to avoid ‘sincere co-operation’ with European la...
	134. The question is not what would be lost by delaying development for 2 years until the SIR is in place but rather what justification there would be for refusing a sustainable development now.  There would be none.
	The Case for FOREST HEATH DISTRICT COUNCIL

	The Council’s case is fully set out in its evidence, including its opening and closing submissions (Document ID 56).  The main points are:
	135. The Council’s position is to some extent that of a third party supporter of the proposal although its views should carry significant weight.  On many of the issues expert evidence was not called and reliance was placed on the consultation respons...
	APPROPRIATE ASSESSMENT
	136. There can be no doubt that Regulation 61 is engaged and the Secretary of State must determine whether the proposal is likely to have a significant effect on either Chippenham Fen and/or Breckland SPA either alone or in combination with other plan...
	137. An assessment was undertaken when jurisdiction to determine the proposal lay with the Council (Document FHDC/2, Page 102).  This assessment has been criticised by some but the situation has moved on and it is for the Secretary of State to make hi...
	138. The NHG consider that the water demand for this development would be such that it would result in there being insufficient water available to maintain the integrity of Chippenham Fen as a nature conservation site of European significance.  Howeve...
	139. The proposal of itself is not likely to have any significant effect on Chippenham Fen due to lack of water.  Considerable weight should be given to the absence of an objection from Natural England, which is a statutory consultee, manages the site...
	140. No evidence has been produced to show that Chippenham Fen is either attractive to visitors or that this issue is currently a matter for concern.  There is no evidence of significant visitor numbers now, let alone anticipated in the future.  The C...
	141. The issue of increased visitor pressure on Breckland SPA was raised by Suffolk Wildlife Trust and Suffolk County Council but not Natural England.  Natural England as a statutory consultee would have hardly been likely to forget the existence of t...
	142. In terms of cumulative impacts the Council’s assessment considered the Tesco development and the additional houses at Red Lodge (Document FHDC/2, Page 102).  It has been suggested that it should have considered the effect of around 5,000 addition...
	143. Managing Natura 2000 Sites points out that plans in the nature of policy statements should not be treated as ‘plans’ for the purposes of Article 6(3).  This is particularly the case if any initiatives deriving from such policy statements must pas...
	144. Much was said of the need to adopt a precautionary approach in determining whether or not an appropriate assessment would be required.  It is not disputed that this is the correct approach, but it must not be translated such that an appropriate a...
	Policy background and approach
	145. The CS provides for 6,400 dwellings to be built between 2001 and 2021.  This was based on housing figures provided to the Council through the Regional Strategy but was not the objectively assessed need.  This has now been assessed through the Str...
	KEY ISSUES
	Housing Land Supply
	146. The Council has 2 obligations with regards to this matter.  The first is that objectively assessed need for both market and affordable housing must be addressed through the development plan.  The second is that it must be able to identify a 5 yea...
	147. It appears to be common ground that the objectively assessed need is currently not less than 350 dwellings per annum which results in an initial 5-year supply requirement of 1,750 dwellings.  To this figure must be added a 5% buffer and a proport...
	148. On the supply side it identifies major and minor sites with planning permission and then in Appendix B provides a list of sites which had already been identified within the Council’s Strategic Housing Land Availability Assessment and which the Co...
	149. The position is that the Council either has or does not quite have a 5-year supply depending upon the precise figures used.  What, however, is absolutely clear is that the Council’s position with regard to the 5 year land supply is fragile.  It h...
	150. The NHG argues that the degree of urgency for housing proposals on unallocated sites is altered and the weight of the benefit reduced.  This argument is flawed and planning permissions are already being granted on unallocated sites to boost the s...
	Traffic
	151. The Council relies upon Suffolk County Council as Highway Authority to provide it with advice and to comment upon development proposals.  Whilst it has not offered expert evidence on highway issues, it is the role of the Council when considering ...
	152. Both Surrey County Council and the Highways Agency considered the planning application in detail and concluded that the development was acceptable.  Significant weight should be given to the views of these 2 statutory consultees.  Following the I...
	The effect on the horse racing industry in Newmarket
	153. It is indisputable that Newmarket is a major centre for the horse racing industry.  It is the home of a significant cluster of horse-related activities, including training, racing, sales and breeding.  These various activities give Newmarket a di...
	154. The policies of the LP have now been replaced by those in the 2015 JDMPD.  The key policy is Policy DM48.  This provides that any development that would threaten the long term viability of the horse racing industry as a whole will not be permitte...
	155. It was frequently said that when considering this policy a precautionary approach should be adopted.  Such an assertion is not supported by the JDMPD itself.  Policy DM48 does not require any particular party to demonstrate either compliance with...
	156. It is acknowledged that the proposal would introduce more traffic onto the highway network.  In the context of the horse racing industry the main concern was in respect of traffic from the site passing through the Rayes Lane crossing in the morni...
	157. Although the proposal would increase the number of houses in Newmarket and its population, it is questionable whether this would materially impact on the horse racing industry.  The training grounds, racecourses and stud farms would all remain un...
	158. It was said that the Council attached too little weight to the importance of the horse racing industry and ultimately this will result in certain bigger owners and investors leaving Newmarket causing irreparable damage to the industry.  The Counc...
	159. The horse racing industry has, in recent years, been able to expand.  This has occurred despite some increase in traffic in Newmarket.  The essential infrastructure for the industry remains and there are possible future developments such as the n...
	Nature conservation
	160. The Council has relied upon the advice of Natural England with regard to any effects on Snailwell Meadows SSSI.  This advice does not appear to have been criticised by NHG to any significant extent.  It is clear and unequivocal that the applicati...
	161. In relation to on-site ecology it is considered that appropriate mitigation strategies for badgers and the translocation of arable weeds can be achieved by the imposition of planning conditions.  These are not, therefore, matters that justify the...
	162. The conclusion on ecology is that the proposal would be policy compliant and in particular there would be no breach of Policy ENV1 in the CS or Policies DM10, DM11 or DM12 in the JDMPD.  Similarly, there would be no conflict with Paragraphs 118 a...
	Prematurity
	163. Prematurity was not an issue initially raised by NHG in their original Statement of Case.  It appears to have been raised for the first time following the announcement that the United States Air Force were intending to leave RAF Mildenhall.  Howe...
	164. There are situations in planning where it is appropriate to refuse an application on grounds of prematurity but each case has to be treated on its merits and there is no basis for refusing this application on grounds of prematurity.  If the Counc...
	165. There is all the necessary evidence and information to enable this application to be properly considered now on its merits.  In particular, the impact, if any, on the highway network, the horse racing industry and any hydrological or ecological i...
	166. It is not accepted that the scale of this development is such that to grant planning permission now would prejudge or predetermine decisions about the future sale, location or phasing of new development.  Although the Council did object to the Me...
	167. The proposed conditions and matters contained within the Section 106 Agreement would ensure a high quality development which would make appropriate contributions to local infrastructure and indeed would secure certain benefits for the locality.
	THE CASE FOR THE RULE 6 PARTY: NEWMARKET HORSEMEN’S GROUP

	The NHG case is fully set out in its evidence, including its opening and closing submissions (Document ID 55).  The main points are:
	THE PREVIOUS APPEAL DECISION
	168. Whilst the 2012 decision by the Secretary of State remains a material consideration there are a number of changes in circumstance that warrant a fresh appraisal in terms of the present application:
	168.1 Traffic and horse numbers have increased and March 2015 was a record month for registrations for use of the training grounds (Document NHG/6/1, Paragraph 9.3).
	168.2 The Framework was only available in draft form and has now been published along with the Planning Practice Guidance.
	168.3 The JDMPD has been adopted and has acknowledged the need to deal with the issues of conflict and danger at Paragraph 9.19 and Policies DMB 50 and at DMB 48.  By considering whether proposals may threaten the long term viability of the horse raci...
	168.4 In response to the lack of survey work by the Applicants directed to the safety of the crossings, 7 days’ of survey work was undertaken for the  Rayes Lane crossing, in particular, and evidence of frequent daily incidents obtained and analysed.
	168.5 Expert equine behavioural evidence has been for the first time dealing with thoroughbred horses and the safety issues have also been assessed from the perspective of this area of expertise19F .
	168.6 New and up-to-date evidence has been adduced to explain the economic importance of the horse racing industry and its equine cluster at Newmarket in the light of the recent study undertaken by SQW in 201420F .  This considered its weaknesses and ...
	168.7 Evidence has been adduced to explain the importance of the views of owners investing in the HRI in Newmarket and the importance of their perception of the effects of future change, including evidence from the Hunter Valley in Australia, which su...
	168.8 Evidence has been adduced on hydrology, which was not available at the previous Inquiry in 2011.
	168.9 The issue of Breckland SPA was not considered in the 2012 appeal decision.
	168.10 The impact from water abstraction on Snailwell Meadows SSSI was not considered in the 2012 appeal decision.

	The effect on the horse racing industry in Newmarket
	The significance of Newmarket
	169. It is not disputed that Newmarket is unique in terms of its character, its place as the focus of the horse racing industry in both the UK and worldwide and its long standing connection with the industry, which has shaped its character. The econom...
	170. No other town in the UK or Europe has such a role, such connections or such character.  No other town has thoroughbred horses crossing through its centre on a daily basis of such value and in such numbers.  The circumstances in Newmarket can be c...
	171. Also no other economic cluster is so dependent on so few major players who are not dependent on obtaining the agreement of others in making their decisions as to how and where they will invest.  It is these players and the investment that they br...
	172. The application of the precautionary principle is wholly appropriate where there is such a high value economic generator, which is so sensitive to the views and investments of so few.  It is inappropriate to wait for harm to occur before an asses...
	173. It is plainly unacceptable that development should be allowed to continue unless and until there is a serious accident that takes or threatens the life of a rider or a horse.  The fact that there have been no such accidents in recent years is not...
	174. Although the circumstances are different, the position in the Hunter Valley in Australia, which appears to be the nearest equivalent to Newmarket, is informative.  It demonstrates the adverse effect on investment that the negative perception by i...
	175. A loss of investment in training would be critical since thoroughbred horses have a limited career and constantly need to be replaced with new young horses.  This affects not only the training yards and equine support services, but also the sales...
	176. Any development that may potentially affect either the existing success of the horse racing industry in Newmarket or its potential for further growth should be assessed on a precautionary basis given what is at stake.  It is wrong to treat its cu...
	177. The objective of Policy DM48 objective is to avoid harm happening, hence the use of the word “threaten”.  That supports an approach to the issues here in a precautionary manner.  The Council agreed that proposals should avoid threats to the horse...
	178. It is clear that there were key elements of the previous appeal decision that show a misunderstanding of the nature of the horse racing industry in Newmarket.
	178.1 The suggestion that owners with substantial investments, such as the Maktoum family, would be more reluctant to move is a misunderstanding of the circumstances (Document CD/O/2, Paragraph 12.4.27).  As several horse racing industry witnesses mad...
	178.2 The notion that owners would be unlikely to logically choose to move their horses away before the development takes place also appears to run contrary to the circumstances (Document CD/O/2, Paragraph 12.4.28).  Owners can and will choose to act ...

	179. The fact that there have not been relocations or failures in investment to date despite the growth in traffic and horses is by no means conclusive and does not reflect the concerns expressed by owners (Document NHG/12, Paragraphs 4.12-4.16).  It ...
	Interactions between horses, riders and traffic
	180. This case does not turn on the technical capacity of the highway network in and around Newmarket.  However Newmarket is heavily trafficked, especially in peak hours.  This is a considerable cause for concern and provides part of the background to...
	181. The conflict and danger occurs because the incidents occur at and in the vicinity of the crossing at the point of interaction with traffic and pedestrians. Additional traffic enhances the risk of this occurring, regardless of whether it enhances ...
	182. The Applicant accepted that works to the crossing were necessary in view of the development traffic, in that Regulation 122 of the Community Infrastructure Levy (CIL) Regulations would be satisfied.  This can only be on the basis that the develop...
	183. The residual cumulative impacts of development referred to in Paragraph 32 of the Framework would be severe even with the proposed mitigation works.  It is questionable that the last bullet of Paragraph 32 refers only to capacity as the second bu...
	184. The unchallenged expert evidence was that the current informal crossing at Rayes Lane is unsatisfactory due to the mix between horses, traffic and pedestrians at peak times resulting in a greater risk of conflict.  The incidents occurring each da...
	185. No countervailing expert evidence was called by the Applicant nor was the highway evidence sufficient to either grapple with the issues of safety, including equine behaviour.  It did not properly understand the equine related issues or even take ...
	186. The reliance by the Applicant that the NHG highway witness had agreed that the mitigation would result in marginal safety improvements was predicated on the assumption that incidents relative to traffic flow could properly be assessed through a p...
	187. Rather than deriving a spurious distribution of incidents per vehicle and then applying it to the development traffic, the NHG has applied judgment to the total number of incidents over 7 days.  This had regard to the nature of the incidents reco...
	188. The Applicant attempted to reduce still further the disputed pro-rata exercise by dividing incidents identified by the NHG equine behaviour expert into traffic-related and not traffic-related (Documents APP/NHG/7, Table 1; NHG/2/2, Appendix 2; ID...
	189. Further, the concern as to safety and an increase in risk as a result of traffic from the application site would not depend simply on the fact that traffic may itself cause incidents at the crossing.  There may be incidents at the crossing which ...
	190. The standards and guidance for the design of the horse crossing adopted by the Applicant had no regard to specialist equine expert advice.  The assertion that the current conditions are safe and that conditions after mitigation would also be safe...
	190.1 They are general in nature but Newmarket is unique, particularly in terms of the numbers of horses that pass through the centre of town on a daily basis.  It is likely that the Rayes Lane crossing is the busiest horse crossing in the UK, if not ...
	190.2 Not only is Rayes Lane the busiest crossing, but safety issues must take account of the fact that Fordham Road is heavily trafficked and there are two schools in close proximity, and a number of access points, in addition to ordinary pedestrians...
	190.3 The behaviour of horses, and the consequences of their natural flight response, is magnified in the case of thoroughbreds due to their youth and their training and also to their energy rich grain based diet.  They are expected to be a competitiv...

	191. These factors strongly support the conclusion that appropriate standards and guidance should be applied to the Rayes Lane crossing that do not err on the side of relaxation.  The Applicant has relied on MfS and MfS 2 as a starting point, especial...
	192. Although it is common ground that neither MfS nor MfS 2 gives advice on equestrian infrastructure or issues, the Applicant still wished to retain the much shorter Y distance rather than utilise that specifically prescribed for equestrians in DMRB...
	193. In this context, the exceptional circumstances of the Rayes Lane crossing are obviously relevant, especially given that the 85th percentile speed on Fordham Road is in excess of the speed limit of 30 mph (Document NHG/2/2, Appendix 7).  Moreover,...
	194. TAL 03/03 recognises that DRMB is written for high-speed roads but recommends that it should be read to appreciate the special needs of equestrians and that much of its advice will be applicable to all roads.  MfS indicates that DMRB is not an ap...
	195. MfS 2 indicates that most of its advice can be applied regardless of speed limit and that it should be the starting point for a scheme affecting a non-trunk road.  However it goes on to say that DMRB or other standards and guidance should only be...
	196. DMRB TA 91/0527F  provides general advice with regard to the cautious approach required for equestrians and TA 90/05 provides specific advice with regard to visibility where equestrians are emerging from a minor road onto a major road, such is th...
	197. The Applicant has accepted this up to a point by applying the “X” distance from Table 3.3 of TA 90/05.  However the “Y” distance of 47 m was taken from Table 7.1 of MfS.  This is despite the fact that both the X and Y distances have been set by T...
	198. The Applicant also departed from normal requirements for measuring the X distance of 5 m and took it from the centre line of Fordham Rd instead of the kerb line as advised in TA 90/5 and MFS.  The Y distance also represents the visibility for rid...
	199. The Applicant produced a further plan showing proposed improvements to the crossing (Document ID/39).  However this does not support the 27 m distance given in evidence between the ramp and the centre of the crossing as an appropriate stopping di...
	200. The SCC Scheme seeks to justify a stopping distance of about 27 m, assuming an 85th percentile speed under MfS Table 7.1 of 20 mph.  However this relies on arrangements, which include ramps to reduce the speed of drivers to 20 mph or below withou...
	201. The whole approach is therefore dependent on an untested hypothesis that the traffic will be at or below 20 mph by the time it reaches the ramp.  No 20 mph speed restriction is proposed by the Highway Authority. Given the current traffic levels a...
	202. The use of ramps has not considered the generation of noise that might affect the thoroughbred horses.  In the scheme put forward by NHG ramps are only used in connection with a light controlled crossing.  This though allows enough time from the ...
	203. The inclusion of a zebra crossing in the SCC Scheme creates the possibility of traffic queuing across the horse crossing when the zebra crossing is being used.  There would be no requirement under the Highway Code to give way when an informal hor...
	204. Although a contribution is proposed to make up the balance of a scheme of works for upgrading the Rayes Lane crossing this would not fund either of the two alternative options proposed by the NHG (Document NHG/2/1, Section 10; NHG/2/2, Appendix8;...
	205. Although a Grampian condition is proposed it is unclear when these works will be done (Document ID/45).  The Highway Authority does not covenant to undertake the works in the Section 106 Agreement and no evidence has been presented as to when suc...
	Impact on the horse racing industry
	206. The two issues are the specific concerns about the safety of the crossing at Rayes Lane and the general concern about the impact of the development on the perception of the key investors in Newmarket in terms of traffic and urbanisation.  The fir...
	207. The horse racing industry is a critical part of the economy of the district and an important contributor to the national economy as already considered.  The wealthy investors are in Newmarket because the conditions suit them and their own percept...
	208. The Applicant suggests that if permission is granted the owners’ trainers and managers can inform them that it was not considered that there were issues of sufficient concern to refuse permission.  However this ignores their concerns arising from...
	209. This is not an issue of precedent in planning terms.  It is about the views of those most closely responsible for the functioning of the horse racing industry in Newmarket who are neither planners nor have to tailor their investment decisions to ...
	210. There is also concern about development which is urbanising the semi-rural character of Newmarket and changing it from an environment which is favourable to horses and the industry to one which is less appropriate and more hostile, especially in ...
	211. A precautionary approach supports an analysis where it is not possible to predict the outcome precisely but where the risk of harm should be weighed in the light of the importance of the interest at risk of harm.  As the Applicant has accepted, a...
	The effect on nature conservation and Habitats Regulation Assessment
	Appropriate Assessment
	Legal principles
	The threshold for appropriate assessment
	212. Under Regulation 61 of the Habitats Regulations, the Secretary of State cannot lawfully grant planning permission for the application proposal without an appropriate assessment of its implications for the Fenland SAC, which incorporates the Chipp...
	213. This is a very low threshold and only if there is no risk of the scheme having significant effects on a European site can it be said that an appropriate assessment is not necessary.  The requisite certainty does not exist if there is “reasonable ...
	Cumulative effects
	214. It is common ground that the “in combination” exercise includes not simply existing permitted projects and adopted plans, but also those future projects and plans that are reasonably foreseeable (Documents CD/EC/16, Pages 14, 19, 26; CD/EC/17, Pa...
	215. The Applicant suggested that one can rule out the potential for cumulative effects of the application scheme and the SIR in combination with each other on the basis that the SIR will itself be subject to screening and, if required, appropriate as...
	The relevance of mitigation
	216. The principles relating to the relevance of mitigating measures were summarised in Hereford Waste Watchers Ltd. v. Herefordshire Council [2005].  Amongst other things this establishes that mitigating measures can be taken into account provided th...
	Impact on Chippenham Fen from abstraction
	217. Chippenham Fen SSSI is a calcareous fen that supports sedges, rushes and wetland meadows.  Its vegetation is dependant on spring water which holds specific nutrients and is at a lower temperature to rainwater (Documents NHG/4/1, Paragraphs 4.6.2-...
	217.1 The Chippenham Fen National Nature Reserve Management Plan, which refers to the site becoming too dry in summer and pointed to abstraction as a potential cause of this (Documents CD/H7, Page 2.1/4; NHG/4/2, Page 2.1/4).
	217.2 The Atkins Report, which explains that public water supply licences contribute to drawdown in groundwater levels.  The groundwater feeds the springs which support the ecology of the Fen, albeit that the degree to which the Chalk groundwater inte...
	217.3 The previous Inspector’s Report (Document CD/O/2, Paragraphs 12.1.14-12.1.19).

	218. Accordingly, the Applicant’s suggestion that in recent years groundwater levels may not have been affected by abstraction and that hydrological change at Chippenham Fen may be related to changes in the perched water in superficial deposits, rathe...
	The need for appropriate assessment in the light of the conclusions of the Atkins Report
	219. The Applicant’s case for screening out the need for appropriate assessment reflected Natural England’s consultation response.  In summary this was that the development, in combination with other reasonably foreseeable development, could be accomm...
	219.1 Abstraction at 100% of existing licenses, which is described as Option 1, would not be a viable outcome and therefore has the potential to adversely affect site integrity (Document CD/H/Page 14).
	219.2 The evidence indicates that the current operation of the LG Scheme was not fully effective in supporting the designated habitats at Chippenham Fen.  There is sufficient water available from the scheme to mitigate any effects from fully licensed ...

	220. Atkins therefore did not rule out the risk that abstraction of 100% of existing licences, in combination with LG Scheme, would result in harm to the ecology for which Chippenham Fen is significant.  The ability of LG Scheme to mitigate the effect...
	221. This mischaracterisation is fundamental since it went to the heart of Natural England’s assumption that the risk of abstraction within the capacity of existing licenses having a likely significant effect on Chippenham Fen could be ruled out.  The...
	222. Moreover, the Atkins Report indicated that the existing abstraction licences did not necessarily need to be used at full or near-full capacity before there was a risk of likely significant effects on Chippenham Fen.  When five boreholes31F  were ...
	223. Of the five abstraction licences modelled at 70% under Option 2a, two were already used at 79% of capacity in 2005 and a third, Isleham, was recorded at 66% of capacity.  The remaining two were already at 49% of capacity in 2005.   Therefore even...
	224. Of the public water supply abstraction licences within 10km of Chippenham Fen, which were modelled at 100% abstraction under Option 1, 4 are within Ely RZ, 1 is within Cheveley RZ, and the remaining 10 are within Newmarket RZ (Documents CD/H/6, P...
	225. Anglian Water’s Water Resources Management Plan predicts that this will happen in the Ely RZ within just 10 years and in the Cheveley RZ within 15 years (Document CD/H/1, Table 22.3, Page 265 and Table 23.3, Page 276).  In fact, in the Ely RZ the...
	226. In the Newmarket RZ it is common ground that the existing and reasonably foreseeable projects amount to about 1,876 dwellings (Document ID/35, Table 6.5).  The difference between the parties is whether dwellings to be allocated by the SIR should ...
	227. Although some of Forest Heath District is within the Ely RZ this will already be at headroom within a maximum of 10 years with no scope for additional abstractions within that RZ (Document CD/H/3, Pages 17-18).  Development coming forward under t...
	228. Pulling this together the position is that:
	228.1 Atkins concluded that the risk of significant effects on the Chippenham Fen habitats cannot be ruled out where existing abstraction licences within 10km of Newmarket RZ are used to full capacity or where the five licences are used to 70% capacit...
	228.2 the risk of at least one of these situations happening as a consequence of the development in combination with existing and reasonably foreseeable projects and plans also cannot be ruled out.
	228.3 The risk of the development having potential effects on the Chippenham Fen habitats in combination with other plans and projects cannot be ruled out and accordingly appropriate assessment is required.

	229. Appropriate assessment cannot properly be screened out on the basis that the Atkins Report is over-cautious as the Applicant claims (Document APP/3/5, Paragraph 2.23).  In particular:
	229.1 The precautionary principle requires regard to the worst-case scenario, which would be 100% consumptive.
	229.2 There is no evidence that the Environment Agency does not consider that the conclusions in the Atkins Report, which was undertaken on its behalf, no longer remain valid.  Indeed the Environment Agency’s Licensing Strategy indicates that it stand...
	229.3 As noted above, where there is scope for reasonable disagreement between experts, appropriate assessment cannot be screened out. It cannot be said that the approach taken by Atkins on behalf of the Environment Agency is unreasonable.

	230. It is not satisfactory to contend that Anglian Water might be able to import water from elsewhere.  In particular:
	230.1 The Water Resources Management Plan does not even contemplate the prospect of importing water into Newmarket RZ since it assumes that headroom will not be reached until 2040.  That assumption is unsafe in the light of the extent of dwellings lik...
	230.2 Whilst the Water Resources Management Plan refers to potential options for transferring water to the Ely and Cheveley RZs, there are no concrete plans in place.  No new source has been identified to meet the additional water demand for these RZs...
	230.3 The fact that Anglian Water and the Environment Agency have their own duties under the Habitats Regulations does not absolve the need to subject the present application to appropriate assessment if the risk of significant impacts cannot be ruled...

	231. The Environment Agency’s potential ability to modify or revoke existing abstraction licences if it concludes that they are causing or may cause adverse impacts on Chippenham Fen habitats is also not a reason for screening out appropriate assessme...
	231.1 The Environment Agency is not bound to modify or revoke abstraction licences in such circumstances.  It too could apply the over-riding public interest test, particularly in the light of the range of impacts that reductions in abstraction such a...
	231.2 In any event, the fact that there may be a further process further down the line engaging the Habitats Regulations does not absolve the need for appropriate assessment of the development now if the risk of significant effects cannot be excluded ...
	231.3 The Environment Agency’s powers were not considered by the previous Inspector to justify ruling out the need for appropriate assessment (Document CD/O/2, Paragraphs 12.1.14-12.1.19)

	Effect of the development on the catchment water balance
	232. The Applicant has put forward two arguments.  The first is that through the use of policy-compliant SuDS the developed site would return an additional 34.4 Ml/annum of water to the chalk aquifer or 78% of the total amount abstracted.  The second ...
	233. This hypothesis did not form any part of the basis upon which the Technical Report to Inform Habitat Regulations Assessment accompanying the planning application contended that appropriate assessment could be excluded.  It was not the basis on wh...
	234. These points immediately indicate that the Applicant’s hypothesis is not a safe basis on which to rule out the need for appropriate assessment on the basis that the risk of significant effects from abstraction is beyond reasonable scientific doubt.
	The Applicant’s hypothesis on water recharge to the chalk aquifer
	235. Even if the hypothesis proved to be correct, there would still be a net deficit of water drawn from the Chalk aquifer of about 10 Ml/annum.  This would contribute to the overall draw from groundwater levels under Chippenham Fen to which the Atkin...
	236. The calculation is based upon assumptions which are highly questionable let alone certain.  In particular:
	236.1 It is predicated upon the existing uncultivated site area being 19.8 ha, 60% of which would be impermeable surfaces benefiting from SuDS.  In fact about 2 ha of that area is public highway, which is already drained.  There has therefore been a m...
	236.2 It is also predicated upon the impermeable surfaces amounting to 60% of the entire site when in fact the Flood Risk Assessment, which is the document specifically designed to describe SuDS and upon which the Environment Agency signed off the app...
	236.3 It was also assumed that all the SuDS would be soakaways.  However the Flood Risk Assessment indicates a range of options, including trenches, swales and a dry infiltration basin.  All of these would have a higher evapotranspiration rate than ha...
	236.4 The Applicant’s hydrology witness had not spoken to the author of the Flood Risk Assessment to explore the inconsistencies between his assumptions and what the Flood Risk Assessment said35F .
	236.5 There is no evidence to support the evapotranspirative savings that have been put forward for the application scheme.  Neither of the hydrology witnesses could identify a development where this rate of savings, year on year for its lifetime, had...

	237. The Applicant’s hydrology witness referred unprompted to this hypothesis as representing a “potential” saving and, when challenged, accepted that it could not be concluded for certain that it would be achieved.  The suggestion that SuDS will miti...
	Water returned to the catchment via the waste water treatment works
	238. The Applicant contended that in its licensing strategy the Environment Agency has assumed that 40% of abstracted water is returned to the catchment through wastewater treatment.  However that figure is taken from a charging schedule and its basis...
	239. The majority of this water will end up in the sea.  The Applicant hypothesised that it might potentially reduce the need to use the LG Scheme to top up the River Snail but this has not been assessed, quantified or discussed with the Environment A...
	Impact on Breckland SPA from increased visitor pressure
	240. The application site is about 8 km from Breckland SPA.  The Fearnley Report was commissioned by the Council and St Edmundsbury Borough Council to consider the implications of recreation from new development on the SPA and how this related to the ...
	241. The application proposal falls within the scope of this recommendation because it is within 10 km of the SPA.  There would be no counteracting measures which in themselves justify ruling out appropriate assessment.
	241.1 The Applicant and Council agreed that the availability of open space on site and within Newmarket was not a “standalone” reason for ruling out the need for appropriate assessment36F .
	241.2 There has been no assessment of the extent to which the quantitative or qualitative characteristics of the open space on site or in Newmarket would divert residents away from Breckland SPA.  The Gallops, for example, are privately owned and not ...
	241.3 The open space on site would, in qualitative terms, need to be at least equally if not more attractive to divert people from Breckland SPA.  It is unrealistic to suggest that the open space on this urban fringe housing estate would be as attract...
	241.4 The Council does not consider the provision of open space to be an appropriate strategy for dealing with impacts on Breckland SPA.  Policy DM12 in the JDMPD refers to contributions towards management projects and/or monitoring as the appropriate...

	242. The Applicant relies on two reasons for avoiding appropriate assessment:
	242.1  The Fearnley Report indicated that only a small number of visitors to the SPA originated from Newmarket.  Those that did tended to visit ‘honeypot’ locations.  The residents of Hatchfield Farm would be likely to share the same propensity as exi...
	242.2 The area of the SPA within 10 km of the application site is farmland with limited access.

	243. The finding in the Fearnley Report that the majority of visitors are local residents living within 10 km of the SPA was expressed to apply to all development with no exception for that in or around Newmarket.  Also the assumption that the propens...
	244. The Fearnley Report did not suggest that those who lived within 10km of the SPA would only visit those parts that were within a 10 km radius of their home.  Of the vast majority who visited by car, about 55% were interviewed at a point within the...
	245. Appropriate assessment can only be screened out if the Secretary of State is satisfied that the authors of the Fearnley Report acted unreasonably in failing to draw the conclusions that the Applicant had drawn from their data.  Given their expert...
	246. Suffolk County Council’s consultation response, which was written following site visits, specifically expressed agreement with the Suffolk Wildlife Trust consultation response (Documents FHDC/2, Appendix 13, Page 114; FHDC/2, Appendix 8, Pages 77...
	247. Natural England’s consultation response does not assist the Applicant since it does not even mention Breckland SPA and fails to provide a sound basis for screening out appropriate assessment.  It does not provide any basis for concluding that the...
	248. The conclusions of the Applicant’s Technical Report to inform Habitat Regulations Assessment and the Council’s screening opinion in relation to cumulative impacts are also flawed.  In particular:
	248.1 The Council’s screening opinion only looked at potential effects in combination with the Tesco expansion and Red Lodge.  The Council conceded that it ought to have looked at a lot more than that37F .
	248.2 The Applicant used the same flawed approach to screen out cumulative effects of other existing and reasonably foreseeable projects within 10 km of Breckland SPA as described in Paragraph 242 above.
	248.3 No account has been taken of the potential effects in combination with existing and reasonably foreseeable plans in the relevant districts.  In particular the SIR, which will plan for at least 5,299 new dwellings to 2031, has not been considered.

	Impact on Chippenham Fen from urban vandalism
	249. The Chippenham Fen National Nature Reserve Management Plan produced by Natural England identifies this as a serious problem (Documents NHG/4/1, Paragraph 4.7.1; CD/H/7, Page 2.1/4).  The application development has the potential to add to this ef...
	Consequences if appropriate assessment is needed
	250. If appropriate assessment is needed permission cannot be granted until it has been undertaken.  Unless the conclusion is reached that the development would not risk adversely affecting the integrity of the European site(s) in question, permission...
	251. There may also be consequences for whether the application requires EIA because the potential impact on protected habitats is a specific consideration to which regard must be had in screening for EIA purposes.  The Secretary of State’s EIA screen...
	OTHER ECOLOGICAL ISSUES
	Snailwell Meadows SSSI
	252. Snailwell Meadows are fed by springs and lie on the same chalk aquifer as Chippenham Fen.  However even if there was found to be no adverse effect from abstraction on the Fen that does not mean that Snailwell Meadows would necessarily be similarl...
	253. There has been no assessment of the potential impact of abstraction from the application proposal on Snailwell Meadows and in accordance with Paragraph 118 of the Framework a balancing exercise cannot be undertaken and permission should be refuse...
	On-site ecology
	Badgers
	254. Paragraph 99 of Circular 06/2005: Biodiversity and geological conservation – statutory obligations and their impact on the planning system requires the extent to which badgers are affected by the development to be established before permission is...
	255. There was no dispute that the loss of more than 25% of a badger group’s range could have a major adverse impact on that group.  The Applicant relies upon Stanley House Stud being within the badger group’s range in order for the development to be ...
	256. The surveys do not however justify the conclusion that Stanley House Stud is within the badger group’s range.  All they have indicated is the existence of a sett on Stanley House Stud without any monitoring of the extent to which it is used for f...
	Botany
	257. The importance of the fine leaved fumitory found on the site has been underplayed as it is a nationally scarce plant and of more than neighbourhood significance (Documents NHG/4/1, Section 3.1; NHG/4/2, Section 2).
	258. The proposal for translocation of this plant and any corn spurrey that exists on site is inadequate in the absence of a guarantee that the recipient site will be maintained for this purpose in perpetuity.  If a further round of translocation were...
	CLAIMED BENEFITS OF THE APPLICATION PROPOSAL
	Housing provision
	259. The benefit of providing housing ahead of the SIR has been overstated.  In particular the housing land supply situation is now significantly improved from 3.15 years at the time of the resolution to grant planning permission to either 4.9 or 5.1 ...
	260. It is difficult to see why the benefits of housing cannot be obtained by locating it otherwise than on the application site.  In the absence of any assessment of the comparative travel distances when comparing in-commuting and out-commuting it ca...
	261. The employment benefits, whilst in part dealing with other matters must also be significantly connected to the horse racing industry.  It should also be borne in mind that accommodation is provided for some of those directly employed by the horse...
	262. The Applicant sought to underplay the contribution of the horse racing industry to the local economy.  However it was agreed that notwithstanding the direct employment figures, a very significant proportion of employment within Newmarket depended...
	263. The Applicant tried to use data at a small area level in its economic analysis but this carries a wide margin of error.  The figures cannot be relied upon as indicating the argued outcomes with any accuracy:
	263.1 Regional and district level modelling derived on a “top down” basis from national data has been used and then applied to the two Newmarket Middle Layer Super Output Areas (Document APP/1/3, Appendix 1).  There is nothing to indicate that such a ...
	263.2 There is no indication in the Applicant’s economic evidence about the margin of error in applying such data to a local level (Document NHG/1/3, Paragraphs 1-3).
	263.3 The errors were compounded by an adjustment to the national ONS data in considering the employment rates of those in the younger and older age brackets (15-24 years; 60-74 years) (Document ID/26).  This was relied on in the Applicant’s economic ...
	263.4 The Applicant agreed that the following adjustments had been made to obtain the derived forecast of economic activity rates, which had been applied to the modelling (Document APP/1/3, Appendix 1; ID/26; ID/38):
	 A manual adjustment was made to the district level 2011 census rates of economic activity rates to derive a forecast for Newmarket.
	 The ONS projections stop at 2020. Adjustments had been made beyond 2020 for the younger age groups but not the older ones.
	 The 2011 census only details economic activity rates for a single group aged 65 years and over.  A further subdivision of the group was estimated.
	 An adjustment was made to reflect the changing pension age that was introduced subsequent to the ONS projections.  More recent changes relating to retirements at 70 years in the longer term had not been taken into account even though the table runs ...
	 Applying unexplained adjustments reduced the percentages in active employment between 2020 and 2024 to the 15-19 year and 20-24 year groups, which appeared to be at double the rate over 4 years as in the preceding 9 years from 2012 to 2020:

	264. The Applicant’s analysis favours the development proposals and downplays the significance of the horse racing industry. The indirect employment benefits have not been properly considered.  Potential threats to the industry have not been addressed...
	265. The Applicant’s conclusions that additional housing is required in order for Newmarket to sustain and grow its economy cannot be relied upon due to the flaws in the assessment.  The projections of employment growth should not be used to determine...
	PREMATURITY
	266. The 2012 appeal decision considered the issue of prematurity in the context of the Framework, which was in draft form at the time.  The conclusion reached was that the presumption in favour of sustainable development did not justify the grant of ...
	267. The publication of the Planning Practice Guidance also does not justify a different approach since it makes clear that prematurity must be considered in the context of the Framework and the presumption in favour of sustainable development.  It in...
	268. The limitations regarding the substantial nature of the development and the advanced stage of the emerging plan were agreed not to be exhaustive and the Council acknowledged that the situation regarding the SIR is highly unusual40F .  When consid...
	269. It cannot be suggested that a prematurity objection can only be sustained if it is advanced by the Council as that would put form over substance.  In any event the Council’s non-objection is of limited weight in circumstances where it was thought...
	270. Members were originally advised that the housing land supply position undermined the Council’s ability to make a prematurity objection.  It is not known what members would have concluded had the issue been revisited (Documents CD/COP/15; NHG/5/4,...
	Claimed benefits of granting permission now as opposed to awaiting the SIR
	271. The current best estimate is that the SIR will be adopted by May 2017 (Document NHG/5/2, Paragraph 3.42).  Assuming that the Secretary of State issues his decision in November 2015, the headstart that granting permission would provide would be ab...
	272. Even assuming that it would take a similar lead-in time for occupations to come on-stream after the adoption of the SIR, if Hatchfield Farm ended up being allocated, the 18 month headstart that granting permission in November 2015 would provide c...
	273. This decreased headstart falls to be considered against the context of a housing land supply position which is 4.9 years or 5.1 years rather than 3.6 years as at the time of the 2012 appeal.  Bearing in mind that the 3.6 year figure did not inclu...
	274. The need to maintain a 5 year housing land supply going forward is right.  However it must be viewed in the context of the Council’s subsequent confirmation that there was no evidence that it would be unable to do so if planning permission were t...
	Adverse impacts of granting permission now as opposed to awaiting the SIR
	275. The conclusions of the Secretary of State regarding the disadvantages of granting permission rather than waiting for the SIR were central to his reasoning on prematurity and remain valid (Document CD/O/2, Paragraphs 12.14.16, 12.14.20, 12.14.26)....
	275.1 The proportion that the present scheme represents of the current residual requirement for the whole District would be 7.5% or 9.6% if the sites which have already been identified in the Council’s 5 year housing land supply figures are deducted. ...
	275.2 Secondly, the Meddler Stud appeal decision for 102 dwellings is a recent, post Framework case.  Here a development representing an even lower proportion of the residual requirement was dismissed on grounds of prematurity.  The Inspector consider...
	275.3 The grant of permission now would pre-empt the proper operation of the development plan process for the following additional reasons:
	 As well as the question about whether Hatchfield Farm should be released, there is also the issue of when and how it should be released.  These are all matters for consideration as part of the SIR having regard to issues with the highway and water s...
	 The quashing of the housing distribution policies by the High Court was not simply procedural but went to the substance of the decision to adopt those policies over the reasonable alternatives.  The consequence of the judgment is that the Council is...
	 The process cannot be prejudged especially in relation to the assessment of options and reasonable alternatives in the SIR.  To do so would be to breach this obligation.  The Council is considering various options.  However Option 1 would be inconsi...
	 The Applicant suggested that if the Habitats Regulations assessment or appropriate assessment of the SIR identified possible cumulative effects on European habitats from the development in combination with what is proposed, then the plan can be tail...

	276. There is a great deal more to be lost from granting permission now rather than awaiting the outcome of the SIR.  The benefits are smaller than those prevailing at the time of the previous appeal whilst the adverse impacts identified remain and ar...
	PLANNING CONSEQUENCES
	277. The application is contrary to the development plan and the Framework.  In order for the prohibition on development that would threaten the long-term viability of the horse racing industry to be engaged, it is not necessary to show that harm had ...
	278. The absence of appropriate assessment in relation to Chippenham Fen and Breckland SPA means that permission cannot be granted.  If appropriate assessment were to be undertaken, the information currently available does not justify a conclusion tha...
	279. The deficiencies in assessing the impact of the development on Snailwell Meadows SSSI means that the application is contrary to Paragraph 118 of the Framework and the shortcomings in the badger surveys mean that Paragraph 99 of Circular 06/05 has...
	280. The prematurity objection is free-standing and justifies refusal on the basis that the adverse impacts of granting permission now as opposed to awaiting the impact of the SIR significantly and demonstrably outweigh the short-term benefits of a li...
	281. Such benefits as may be found to arise do not outweigh the adverse consequences of the matters identified above and in evidence.
	other oral representations to the inquiry

	The main points are:
	282. Mr W Hirst was, at the time of the Inquiry, a District and Town Councillor for the Severals Ward in which the application site is located.  He also lives locally.  He talked of traffic queues along Fordham Road and along the A14 slip road in peak...
	283. Mr A Drummond is a District Councillor and at the time of the Inquiry he was Chairman of the Council and Vice Chairman of the Development Control Committee.  His representations are at Document ID/29.  He considered that there was undue haste in ...
	284. His main objection related to the inadequacy of the junction of Fordham Road and the A14.  The latter is a very busy trunk road where accidents and long delays are frequent.  There is no hard shoulder for emergency services.  Newmarket is close t...
	285. Ms R Hood is a Town Councillor and at the time of the Inquiry she was also a District Councillor and Mayor of Newmarket.  She lives locally and she represented Severals Ward in which the application site lies.  She is a partner in the business wi...
	286. Ms Hood spoke in her role as Mayor and representative of the Town Council.  The main points she made were as follows:
	286.1 The Town Council recognises that development may be necessary in Newmarket to meet future needs.  However this should be properly planned to preserve the unique qualities of the town.  The Town Council represents everyone and is actively employe...
	286.2 The Town Council has been consistent in its opposition to development at Hatchfield Farm because of the significant adverse effects on the horse racing industry and the environment.  There would be irreversible consequences to the local economy,...
	286.3 The comments about congestion and traffic made by Mr Hirst and Mr Drummond were endorsed.  The situation regarding Mildenhall and the position regarding the housing land supply represented new circumstances.
	286.4 The Town Council has resolved to draw up a Neighbourhood Plan and the Princes Foundation work is a precursor to this (Document CD/O/26).   The area for the Neighbourhood Plan is being discussed and the District Council is assisting although ther...
	286.5 Infrastructure is insufficient to support the new development.  The police station, hospital and court no longer exist and doctors’ surgeries are full.  Traffic is getting heavier and the number of horses and trainers is increasing.

	287. Speaking in her role as a District Councillor, Ms Hood was very concerned that the Council does not recognise the economic importance of the horse racing industry.  This is despite the conclusion in the SQW Report that it is the largest economic ...
	288. Speaking in her role as a racehorse owner, Ms Hood emphasised the unique position of Newmarket in the world, its historic importance and its vital contribution to the local and national economy.  She repeated her concerns that the application was...
	289. Ms S Beckett is a local resident and attended both the present Inquiry and the previous one.  Her representations are at Document ID/43.  She pointed out that Newmarket is not just any urban area as implied by the Applicant’s use of road standard...
	290. Mr J Crowhurst is a local vet at the Newmarket Equine Hospital, which has recently relocated to new premises on the edge of the town.  He is a veterinary adviser to the Thoroughbred Breeders Association and a past Chairman of the Newmarket Stud F...
	291. The major owners are mainly foreign and need to have confidence in the system otherwise they will move their investment elsewhere.  The numbers of horses, especially on stud farms, has risen since the last appeal, which reflects confidence.  No-o...
	292. Mz Y Zellen is a local resident and a Bahai poet.  She has also submitted letters in response to the application and the main points are incorporated here (Document WR/2).  She agreed with other speakers and said that she attended due to her love...
	293. Mr A Appleby was a District Councillor for the Severals ward until 201143F  and has worked in racehorse transport for many years.  His representations are at Document ID/30 and he has also made written submissions in response to the application, ...
	294. The concerns about negative impacts on economic growth come mainly from racing interests.  The horse racing industry is the second largest employment sector in the town, after the care industry.  However less than a quarter of the local populatio...
	295. Members of the horse racing industry have either been oblivious to or chosen to ignore various ways of reducing risk to horses and riders, for example by restricting cross-town horse movements thus establishing two separate training areas.  Also ...
	296. Although the racehorse population in the town has grown from about 800 in the 1960’s to some 3,000 today the town has degenerated.  The application proposal would increase local spending and thus encourage local businesses to grow and diversifica...
	297. Mr Appleby lives near to the application site and frequently travels along Fordham Road in peak periods.  He recognises that the application scheme would generate more traffic although points out that the National Heritage Centre for Horseracing ...
	298. Mr B Rampling is Chairman of Moulton Parish Council and spoke in support of the application on behalf of the Rural Parish Alliance, which are a group of 15 rural parish councils in Forest Heath District.  His representations are at Document ID/31...
	299. The development would offer many advantages.  The 30% affordable housing would help meet the housing needs of over 300 households on the waiting list.  Without large scale development such demands will continue.  Other benefits of this proposal i...
	300. Mr W Gredley has lived in Newmarket for about 40 years and owns 2 studs as well as about 100 horses, 30 of which are in training.  He supports the application and will not be leaving the town if permission is granted.  He considers that most othe...
	Written Representations

	To the Planning Application
	301. There were a large number of objections and one letter of support to the application prior to it being called-in (Document CD/COP/16, Part 2).  These are summarised in the Committee Report (Document CD/COP/15, Paragraph 66 and 67).  There were al...
	302. Matthew Hancock MP echoes the concerns of others about the effect on the horse racing industry, increased traffic congestion in the town and adverse impacts on its economy and character.  He referred to the Meddler Stud appeal which he considers ...
	303. Exning Parish Council was particularly concerned about major congestion around the A14 and Fordham Road junction.  The cumulative effect of the application scheme along with other developments approved in the area will greatly impact on the junct...
	304. Newmarket Town Council objected on the grounds of damage to the horse racing industry and damage to the town’s culture and historic status.  There is insufficient infrastructure to support more residents such as schools, doctors, police and hospi...
	305. Lakenheath Parish Council supports the application.  Growth in Newmarket has stagnated due to the continual legal challenges by action groups with their large financial resources.  As a consequence, the rural villages have already seen a large am...
	306. Most points by other representors have been made either by the main parties or those who spoke at the Inquiry.  I do not therefore repeat them here but note the following additional points.
	Those objecting to the application
	306.1 There was concern about increased traffic through surrounding villages, including Exning and Snailwell.  Also objections were raised to the increased traffic on the surrounding road network such as St Albans Road.  The build up of congestion at ...
	306.2 There would be increased traffic pollution.  The proximity of homes to the A14 and major roads would not be conducive to mental health, which is a growing problem.
	306.3 There was insufficient infrastructure to support the new population, including schools, healthcare and emergency services.  Services such as water supply and the foul sewerage system was inadequate to support the proposed development.
	306.4 The scheme would result in the loss of good farmland and development should be on brownfield sites.  The proposal would set a precedent for further development.  It would adversely impact on the town’s heritage status and tourism.  There are alr...
	Those supporting the application
	306.5 There is a need for further housing and the site is in a good location, close to major infrastructure but outside the congested town centre and away from the training grounds and horse walks.  It would allow easy access to the nearby industrial ...
	306.6 The town should not be allowed to stagnate.  The development would  encourage larger stores and better facilities in the town centre.  The development could also attract more tourists and businesses to the locality although one supporter felt th...
	306.7 The impact on the equine industry has been grossly overstated.  The proportion of the town’s population engaged in it has been exaggerated and is decreasing.  Newmarket is one of a number of major equine industry areas in the UK and its status h...

	Consultation Responses
	307. Responses from external consultees are at Document CD/COP/16, Part 1 and are summarised in the Committee Report at Document CD/COP/5, Paragraphs 51-61.  There have also been responses subsequently and reference to these is given in the text below.
	The main points are:
	308. Suffolk County Council would prefer to see development dealt with through the SIR and raises the question of prematurity.  Consideration should also be given to the impacts on the horse racing industry.  However if the permission is to be given t...
	308.1 The Transport Assessment and Travel Plan has been reviewed and it was concluded that, subject to the proposed mitigation, the residual effect on the local highway network would be acceptable in terms of safety and capacity and so the impact of d...
	308.2 An option for 1.5 ha of land for a 315 place primary school is sought along with pro-rata build costs.  There is also insufficient pre-school capacity and funding to provide this would be required.  The County Council has a statutory duty to pro...
	308.3 A sustainable drainage strategy should be implemented.  A condition regarding archaeological investigation and assessment should be applied as the development would affect an area of archaeological potential.  Improvements to Newmarket Bridleway...
	308.4 Generally the direct ecological impacts have been thoroughly considered.  Proposed enhancements to biodiversity are reasonable and would be likely to result in an overall gain.  The County Council agrees with Suffolk Wildlife Trust that the indi...

	309. Suffolk Fire and Rescue Service raised no objection but suggest a condition relating to the provision of fire hydrants.
	310. The Highways Agency raised no objection subject to implementation of the A14 junction improvements.  A SCG has been signed between the Highways Agency and the Applicant to this effect (Document CD/SCG/4).
	311. NHS Property Services comment that the proposal would be likely to significantly impact on the funding for delivery of local healthcare provision.  A contribution would be required to increase the capacity of GP surgeries within the catchment, wh...
	312. Environment Agency raised no objections subject to conditions about surface water drainage, construction methodology and improvements to the sewerage system.
	313. Anglian Water raised no objections.  The Newmarket sewage treatment works and the foul sewage network would have sufficient capacity to accommodate the development.
	314. Natural England has raised no objections.  The water requirement for the development would be met by existing licences and the level of abstraction permitted by those licences can occur without harm to Chippenham Fen.  This takes into account the...
	315. Suffolk Wildlife Trust commented that the proposal should ensure suitable protection for protected species and BAP priority species.  Bat habitat features around the boundaries of the site should be protected and impacts from lighting should be c...
	316. The site is within 10 km of the Breckland SPA.  In view of the findings of the Fearnley Report there may be increased recreational pressure arising from the development.  An appropriate assessment is thus recommended along with consultation with ...
	317. Sport England raised no objection.  It commented that there would be a demand on existing community sports facilities and that a contribution may therefore be necessary.
	318. The Ramblers Association raised no objection but requests a pedestrian link between Fordham Road and Snailwell Road through off-site works.  This had been provided in the previous application for the larger development.
	PLANNING CONDITIONS

	319. The Council and Applicant produced a list of agreed conditions (Document ID/45/1).  There were also further conditions provided by the parties relating to the proposed improvement to the Rayes Lane crossing, Design Codes, external lighting and en...
	320. The conditions were discussed at the Inquiry and I suggested various changes in the interests of precision, enforceability and otherwise to accord with the provisions of the Framework and Planning Practice Guidance.  In some cases I have found co...
	321. One area where I consider more detailed provisions are required relates to the matter of phasing.  In order to try and ensure later phases come forward expeditiously it is important to include a timing clause relating to the reserved matters subm...
	322. The conditions that I commend to the Secretary of State if he is minded to grant planning permission are contained in the Schedule in Annex Three.  The numbering does not accord with that within Document ID/45/1 as some conditions have not been r...
	323. Conditions 1-3 relate to details which are required to be submitted in advance of the reserved matters applications.  This is necessary because the reserved matters applications will need to incorporate the matters that these conditions cover to ...
	324. The Design and Access Statement establishes the design strategy along with a Masterplan and indicates building heights, housing types, densities and character areas.  Condition 1 seeks to ensure that these principles are carried into the detailed...
	325. The reserved matters requirements have been provided in the alternative and will be dependant on whether the development is to be constructed in phases.  As the Applicant will not be developing the site it is not known at present whether there wi...
	326. Condition 11 lists the application plans, which include details of the two new accesses and the general disposition of land uses, in the interests of proper planning and for the avoidance of doubt.  Although the application is not EIA development...
	327. The application site is within Flood Zone 1 and the Flood Risk Assessment indicates that the risk of flooding from all sources is low.  A sustainable surface water drainage strategy is proposed using SuDS techniques, although the Flood Risk Asses...
	328. Condition 14 concerns the proposed improvements to the A14/ A412 junction, including the introduction of traffic lights to ease slip road traffic flows.  The mitigation is shown on the drawings in Plan B and has been found acceptable by the Highw...
	329. This site is likely to take some years to build out and therefore would have the potential to cause a prolonged period of inconvenience and disruption to new occupiers as well as to existing residents living close by.  Whilst this cannot be preve...
	330. Even though it is not unreasonable to require details of the routes that construction traffic would take, the matter is notoriously difficult to control, especially on sub contractors’ vehicles.  It seems likely that the A14 would be the route of...
	331. The Environmental Report considers the impact of the development on the ecology and wildlife of the site.  It relies on various surveys, including a confidential badger report.  Further updates to the ecological surveys were undertaken in connect...
	332. There are also proposed enhancements, including the creation of new habitats.  In order to conserve and enhance the biodiversity of the site a detailed Ecological Mitigation Statement is required to be agreed, implemented and monitored through Co...
	333. The trees and hedgerows around the margins of the site are important landscape features and provide a green screen as well as a habitat for wildlife.  Condition 17 includes the necessary provisions to ensure that they are adequately protected dur...
	334. There would be two new accesses off Fordham Road.  It is necessary for one of them to be available for use at the start for use by construction traffic.  The Highway Authority wish to see the section nearest the junction fully surfaced and this d...
	335. Condition 26 relates to the two new signalised crossings on Fordham Road and Condition 27 relates to the improvements to pedestrian and cycle links to the Yellow Brick Road, which provides a footway into the town centre (Document APP/2/3, Appendi...
	336. The Rayes Lane horse crossing was the subject of a great deal of discussion at the Inquiry and is further considered in the Conclusions.  The Applicant proposes improvements to the crossing by means of a financial contribution but is content that...
	337. Access is not a reserved matter but there is no indication of accessibility or circulation routes within the site as set out in the definition under Article 2 of the Development Management Procedure (England) Order 2015.  In the circumstances it ...
	338. Condition 25 concerns the provision of fire hydrants.  Although there was no dispute that they should be provided, there was not agreement whether provision would be made through other legislation.  It is appreciated that there would be a cost to...
	339. Although layout is a reserved matter, it is appropriate to ensure through Condition 28 that no dwelling is occupied until it has a road connection with the public highway.
	340. There are several conditions that I do not recommend are imposed for the following reasons:
	340.1 Anglian Water has made clear that there is available capacity both at the sewage treatment works and within the foul sewerage network.  In the circumstances a condition on foul drainage is unnecessary as the requisite connections will be dealt w...
	340.2 Hard and soft landscaping will be dealt with as reserved matters and conditions concerning these matters are unnecessary.
	340.3 The site is agricultural land and although there is an oil tank within the farmyard this is not within the application site.  In the absence of evidence of contamination on the site itself a condition regarding this matter is unnecessary.
	340.4 There is no evidence that the development would adversely affect air quality through the traffic generation associate with it.  It would therefore be unreasonable to require a monitoring programme to be undertaken.
	340.5 The provision of adequate parking is clearly an important matter to be considered within the context of the needs of the development.  The Suffolk County Council’s Suffolk Guidance for Parking Technical Guidance (2014) gives detailed advice as w...
	340.6 There was some duplication of provisions and it is unclear what a Construction Environmental Management Plan would achieve that is not covered by a Construction Method Statement (Condition 15).  In similar vein the suggested tree protection cond...
	340.7 Paragraph 95 of the Framework requires local requirements for building sustainability to be consistent with the Government’s zero carbon buildings policy and to adopt nationally described standards.  The new national technical standards were int...
	340.8 Policy CS 4 in the CS includes a provision that all new dwellings achieve Code for Sustainable Homes Level 3.  The Code has now been withdrawn but in any event the Building Regulations currently require an equivalent standard of energy efficienc...
	PLANNING OBLIGATIONS


	341. There is a Planning Obligation by Agreement made under Section 106 of the Town and Country Planning Act (Section 106 Agreement) between the Council, Suffolk County Council, the Applicant and the Mortgagee (Document ID/44).
	Affordable housing
	342. This document commits to the provision of 30% of the units being affordable.  This would comprise the following mix:
	 20 x 1 bed apartments, which would all be affordable rent.
	 8 x 1 bedroom bungalows of which 2 would be shared ownership and 6 affordable rent.
	 8 x 2 bedroom bungalows of which 2 would be shared ownership and 6 affordable rent.
	 57 x 2 bedroom houses of which 24 would be shared ownership and 33 affordable rent.
	 2 x 3 bedroom bungalows, which would be affordable rent and adapted for those with disabilities.
	 20 x 3 bedroom houses of which 8 would be shared ownership and 12 affordable rent.
	 5 x 4 bedroom houses, which would all be affordable rent.

	343. The First Schedule contains the triggers for delivery of the 120 affordable homes in 4 tranches, which would be linked to the disposal of market dwellings.  The first trigger is set at 80 market dwellings and the last at 200.  These triggers seem...
	Education
	344. There are two levels of contribution towards primary education.  The first is £4,450 per dwelling.  However this would be reduced to £4,321.13 if the Applicant provides a primary school site on 1.51 ha of land immediately to the north of the appl...
	345. Provision is also made for pre-school facilities to be provided on the school site if required.  A pre-school contribution of £589.64 per dwelling would be made and the Seventh Schedule establishes 3 triggers with the first payment being made bef...
	Travel Plan
	346. There is provision for the implementation of the Travel Plan, which has been approved by the Highway Authority.  Included is a Bond of £853.13 per dwelling which is to ensure compliance with its targets and objectives.  A contribution of £25 per ...
	347. The Yellow Brick Road contribution of £100,000 would be used for improvements to this footway and cycle route, which runs roughly parallel to Fordham Road into the town centre as shown on the Map at Document APP/2/3, Appendix A.  Improvements wou...
	Rayes Lane horse crossing improvement
	348. The contribution would be £60,000.  The Third Schedule states that it could be utilised for upgrading the crossing and this could mean improvements to the informal crossing or signalisation.  It is similar in wording to the contribution relating ...
	Public open space
	349. The Sixth Schedule requires provision of the public open space by the time of the disposal of 90% of the dwellings in the development or any phase.  There are also arrangements for its future maintenance, either by the Council or a Management Com...
	350. The public open space commuted sum is for the maintenance of the public open space.  The amount is not specified but is to be calculated from the Supplementary Planning Document: Open Space, Sport and Recreation Facilities (October 2011) (Documen...
	Other contributions
	351. A healthcare contribution of £165 per dwelling would be spent on capital funding to increase GP capacity within the practice area.  The Fourth Schedule sets out the provision for payment in 2 tranches triggered by the disposal of 120 and 360 dwel...
	352. A library contribution of £170 per dwelling would be for improvements to Newmarket Library.  The Fifth Schedule sets out similar implementation arrangements to those applying to the healthcare contribution.
	353. A Rights of Way contribution of £68,880 is made and would be spent on improved signage to direct people onto the public rights of way network and promote walking and cycling as an alternative to designated sites within 2 km.  Also included is imp...
	354. The Section 106 Agreement includes a “blue line clause” whereby an obligation would become unenforceable if the Secretary of State decides that it does not meet the tests set out in Regulation 122 of the CIL Regulations.
	inspector’s Conclusions

	The numbers in square brackets refer back to earlier paragraph numbers of relevance to my conclusions.
	355. Taking account of the oral and written evidence and my site observations, the main considerations in this appeal are as follows:
	 Consideration One: Housing land supply and the contribution that the proposal would make to the market and affordable housing needs of the District.
	 Consideration Six: Other matters
	 Consideration Seven: Whether any conditions and obligations are necessary to make the development acceptable.
	 Consideration Eight: Overall conclusions and planning balance to determine whether the proposal would be a sustainable form of development taking account of the three dimensions in the Framework.
	356. All parties are agreed that since the Council considered the application and resolved to grant planning permission, the housing land supply situation in the district has improved.  The Committee report recorded that as of March 2012 there was a s...
	357. The CS was adopted in 2010 and its housing requirement of 320 dwellings a year was not based on objectively assessed needs in accordance with the Framework.  The more recent requirement in the Cambridge Sub Region Strategic Housing Market Assessm...
	358. On the issue of the backlog, the Planning Practice Guidance and also the Secretary of State in most appeal decisions favours the Sedgefield approach.  This deals with the issue of past delivery failures promptly over the short term and accords wi...
	359. The objectors point out that the housing land supply assessment makes no allowance for windfalls.  However the Framework makes clear that windfalls should only be included if there is compelling evidence that such sites have consistently become a...
	360. Quite clearly the Council has improved its supply position but at best it can demonstrate a supply of 4.9 years and, for the reasons given above, it seems to me likely that the situation is less optimistic.  The Council itself has described the p...
	361. Paragraph 49 of the Framework establishes that housing applications should be considered in the context of the presumption in favour of sustainable development.  It goes on to say that relevant policies for the supply of housing should not be con...
	362. The Council is in a precarious position in terms of housing policy.  Not only is the CS housing requirement out-of-date but, apart from the still extant spatial hierarchy in Vision 1 and Policy CS 1, it is silent on the matter of distribution by ...
	363. The application proposal would provide 30% affordable housing in accordance with Spatial Objective H 2 and Policy CS 9 in the CS.  There is no dispute that there is a pressing need for the provision of homes for those in housing need in Newmarket...
	364. It is therefore concluded that the proposed development of the site would contribute to the Council’s housing land supply deficit and accord with the Framework in this respect.  The proposal would not be in accordance with Policy CS 7 in the CS, ...
	365. The planning application was accompanied by a Transport Assessment.  Neither the Highways Agency nor Suffolk County Council as Highways Authority (Highway Authority) objects on the grounds of highway safety or congestion.  As the responsible auth...
	366. Paragraph 32 of the Framework indicates that development should only be refused on transport grounds where the residual cumulative impacts are severe.  Whilst there is already congestion on parts of the network, especially at peak periods, the qu...
	367. There is significant congestion around the A14 junction with Fordham Road, especially during peak periods.  The proposed mitigation would provide signals to the slip road junctions off the A14 so that traffic flows would be better controlled arou...
	368. It is recognised that there is considerable congestion within Newmarket, especially at peak times and also on race days.  This can make moving about the town difficult and result in considerable delays for road users.  This was highlighted in let...
	369. In the circumstances it is not considered that the application development would result in an unacceptable increase in congestion or harm to highway safety.  The residual transport impact of the development would not be severe.  The scheme would ...
	Consideration Three: The effect on the horse racing industry in Newmarket
	370. There is no dispute from anyone about the importance of the horse racing industry to Newmarket.  It is a pre-eminent centre for the breeding, training, racing and sale of thoroughbreds.  The stables, stud farms, training grounds and two racecours...
	371. It was made quite clear at the Pre-Inquiry meeting that the important matter was what has changed since the earlier appeal and that repetition of the previous evidence would not be helpful.  In 2012, the Secretary of State recognised the importan...
	372. The NHG response to this conclusion, which it should be noted has not been challenged through the Courts, was basically that the Inspector and thus the Secretary of State had got it wrong.  In particular they were said to have misunderstood the s...
	Planning policy context
	373. The development plan includes policies that recognise the importance of the horse racing industry.  Vision 2 makes clear that the position of Newmarket as the international home of horse racing will be preserved and enhanced.  Policy CS 1 reitera...
	374. There was a great deal of discussion about whether the relevant policies in the JDMPD adopt a precautionary approach.  Policy DM48 is in two parts.  The first relates to whether a proposal would be likely to have a material adverse impact on the ...
	Effect on the Rayes Lane horse crossing
	375. Whilst there was some concern about the safety of other horse crossings in the town, including Bury Road, the evidence concentrated on the informal crossing of Fordham Road from Rayes Lane, which is referred to here as the Rayes Lane crossing.  I...
	376. Like many others in Newmarket, Rayes Lane is an informal horse crossing, which means that it is not controlled by traffic signals but relies on traffic stopping to allow horses to cross.   There are warning signs, which are activated by the rider...
	377. It is appreciated that this Code is not mandatory and that not all yards are of sufficient size to support unmounted assistance.  However it is in the interests of trainers to do what they can to behave responsibly.  From my observations over sev...
	378. The incidents are not always caused by poor driver behaviour and thoroughbred racehorses can be spooked by all kinds of things, including a moving twig, a loud noise or a plastic bag blowing in the wind.  Nevertheless at the crossing a significan...
	379. The expert evidence was that the mix of thoroughbred racehorses, traffic and pedestrians in the vicinity of the crossing results, especially at peak times, in the potential for danger and conflict.  However, whilst there are incidents occurring a...
	380. However the evidence from the behavioural equine expert was that due to the specific characteristics of thoroughbred racehorses, the risk of accidents occurring is high.  These are animals bred for flat racing and are more predisposed towards unc...
	381. When considering how the application proposal fits in to this context it is important not to forget an underlying planning principle.  That is whether the proposal in question would make a material difference to the existing situation.  As alread...
	382. Nevertheless, it is logical to surmise that the risk of accident or injury at the Rayes Lane crossing is directly related to the number of incidents.  These in turn are caused, in main part, by the interaction between horses and traffic.  If eith...
	383. The application scheme proposes improvements to the Rayes Lane crossing.  There are 2 alternatives, the WSP Scheme and the SCC Scheme, both of which would enhance visibility but retain the informal nature of the crossing.  The WSP Scheme would be...
	384. The mitigation offered by the Applicant is in the form of a £60,000 financial contribution and would either pay fully for the WSP Scheme or contribute to the SCC Scheme.  The latter has already been part funded by the Tesco development further al...
	385. There was a great deal of discussion about the details of the improvement schemes and whether the standards from MfS or DRMB should be utilised in the design.  Whilst normally MfS would be the starting point for urban roads such as this, it provi...
	386. There were other objections to the SCC Scheme.  These included the sight stopping distances that had been assumed.  Also the inclusion of a zebra crossing, which could result in traffic queuing over the horse crossing.  It is acknowledged that th...
	387. The NHG put forward its own proposal for improvement in the form of a signalised junction or an underpass with associated improvements to the width of the Fordham Road horse walk.  It was pointed out that the incident savings would be significant...
	388. There was a criticism made of the SCC Scheme that the inclusion of ramps up to the crossing platform could result in additional noise that may spook the horses.  It seems likely that vehicles, even lorries, would be travelling relatively slowly a...
	389. There was no dispute that the application proposal would result in a 5% rise in traffic moving through the Rayes Lane horse crossing in the morning peak period and for the reasons given above, this would be expected to increase the potential acci...
	390. However, the analysis was criticised by the NHG on the basis that the behaviour of thoroughbred racehorses is unpredictable and that a pro-rata approach to assigning an incident to a vehicle was therefore flawed.  However the exercise included al...
	391. In the circumstances it seems to me that on the available evidence the Secretary of State can have sufficient confidence to conclude that whatever the existing risk, the SCC Scheme would result in a net safety improvement with the application dev...
	Effect on investment and the consequent impacts on the economy and character of Newmarket and elsewhere
	392. One of the great strengths of Newmarket is its importance as an equine cluster.  It has a unique reputation as a centre of international excellence and at its core are the training establishments and stud farms for thoroughbred racehorses.  These...
	393. The horse racing industry is a thriving success and has continued to grow in terms of its economic importance despite difficulties in the national economy.  Directly or indirectly it is responsible for providing a large proportion of the employme...
	394. It is contended by the NHG that what has not been properly understood by the previous Inspector, the Council or the Applicant is the inherent weaknesses that threaten the future prosperity and continuing growth of the horse racing industry.  This...
	395. It is appreciated that just because racehorse owners have invested heavily in training or stud facilities in Newmarket in the past they will not necessarily continue to do so if the conditions do not remain favourable.  It is clearly impossible t...
	396. Owners will also form their own opinions as they travel round the town to visit their horses and watch them in training.  There were various points that were made by the objectors as negative factors that may reduce their confidence in the town. ...
	397. The point that was made several times was that the 8-10 wealthy owners in question, including the Maktoum family who own the Godolphin and Darley racing and breeding operations, do not make decisions based on planning legislation.  However for th...
	398. The Hunter Valley in New South Wales, Australia is a longstanding and internationally important centre for breeding thoroughbred racehorses as well as being well known for its wineries and tourism.  It is also an area of opencast mining and in 20...
	399. In the case of Epsom it appears that the damage resulted from redevelopment of training yards for residential use resulting in increased urbanisation and traffic.  There are specific policies in the JDMPD to prevent this happening [201].
	Conclusions
	400. The application proposal would not result in an adverse effect on or an undue risk to the existing economic importance, potential for future growth and continuing success of the horse racing industry.  There would be associated improvements to th...
	401. The proposal would accord with the objective of Vision 2 in the CS, which aims to preserve and enhance the position of Newmarket as the international home of horse racing and Spatial Objective ECO 5, which aims to protect its unique character.  I...
	Consideration Four: The effect of the proposed development on nearby sites of nature conservation importance and whether Habitats Regulation Assessment is necessary
	Introduction
	402. The European Habitats Directive has been transposed into English law by the Conservation of Habitats and Species Regulations (the Habitats Regulations) 2010.  Under Regulation 61 the Secretary of State, as competent authority, must consider wheth...
	403. There are various legal judgements that have established important principles with regards to this legislation.  The question to be asked in the Habitats Regulations assessment is whether a likely significant effect can be excluded and if it can ...
	404. In this case it is agreed that Regulation 61 is engaged and that the European sites in question are Chippenham Fen SSSI, which is part of Fenland SAC and Breckland SPA.  The previous Inspector concluded that whilst recreational impacts on Chippen...
	405. The Council undertook a Habitats Regulation assessment for the planning application and decided that significant impact could be ruled out and appropriate assessment was unnecessary.  At the Inquiry the objectors criticised this conclusion on a n...
	406. Paragraph 61 of the Habitats Regulations requires not just the effect of the application proposal to be considered but also its effect in combination with other plans and projects.  There is no explicit definition in the legislation as to what ot...
	407. The main dispute in this regard related to whether the SIR should be included as a relevant plan for the purpose of the in-combination assessment.  The difficulty here is that whilst the SIR is a proposed plan it is at such an early stage that it...
	408. It is perhaps relevant at this stage to refer to Paragraph 119 of the Framework.  This makes clear that the presumption in favour of sustainable development in Paragraph 14 does not apply where development requiring appropriate assessment is bein...
	Impact on Chippenham Fen SSSI
	Introduction
	409. Chippenham Fen44F  is to the north of the A14 and Snailwell village and about 2.6 km from the application site.  It is within the valley of the Chippenham River, which is a tributary of the River Snail.  It is one of the components of the Fenland...
	410. The application site is to the south of Chippenham Fen.  The aquifer has a hydraulic gradient from south to north.  The water level in the chalk is above that of the superficial deposits in the southern parts of the fen and this is a source of sp...
	411. The Lodes Granta Groundwater Support Scheme (LG Scheme) was established in 1991 and comprises abstractions from 6 licensed boreholes.  It is operated by the Environment Agency to support low flow in rivers.  One of the boreholes supports Chippenh...
	Effect of the proposed development on the catchment water balance
	412. There is no evidence that the application proposal would cause harm to the water resource itself either during construction or thereafter.  The dispute relates to its impact on groundwater resources and the hydrology of Chippenham Fen [88].
	413. As the hydraulic gradient of the aquifer falls in a northerly direction, water penetrating the ground at the application site would have the potential to mitigate the effect of abstractions and so benefit Chippenham Fen.  It is the Applicant’s ca...
	414. The Flood Risk Assessment indicates that 60% of the residential area would be impermeable but it is not clear whether this includes internal road and parking infrastructure or permeable surfaces.  The calculation by the Applicant’s hydrology expe...
	415. The water balance hypothesis also depends on the return of a proportion of the consumed water back into the river system via the foul drainage system.  This was assumed to be 40%, which is a figure used by the Environment Agency in its charging r...
	416. Even though SuDS are the preferred method of surface water drainage for greenfield residential developments, neither the Environment Agency, Natural England nor the authors of the Atkins Report saw them as a means by which impacts of abstraction ...
	Effect on the groundwater system
	417. In view of the above conclusion it is necessary to consider the effect of the water requirements from the application scheme on the groundwater system and thus the ecology of Chippenham Fen.  When considering this matter other water demands on th...
	418. The chalk aquifer is a continuous underground groundwater feature that covers a very large area and does not of course stop at the boundaries of Anglian Water’s Resource Zones (RZ).  The Atkins Report was prepared in 2010 for the Environment Agen...
	419. Water abstraction is subject to a licensing regime by the Environment Agency.  In 2013 it published its Licensing Strategy.  Under its Restoring Sustainable Abstraction programme it has considered whether abstraction is harmful to protected sites...
	420. Anglian Water raised no objection to the proposal and has confirmed that it can supply the proposed 400 dwellings within the scope of its existing licences.  Indeed within its Water Resources Management Plan it estimates that the Newmarket RZ fro...
	421. In terms of planned development in the Newmarket RZ the parties agreed that in the Newmarket RZ there would be about 1,876 dwellings on the basis of development envisaged in development plans for Forest Heath and East Cambridgeshire.  I have alre...
	422. Natural England’s Chippenham Fen National Nature Reserve Management Plan (2009) indicated as a weakness that the site regularly becomes too dry in summer and that reduction in local water abstraction would be the most effective way of resolving w...
	423. The Atkins Report considered the effect of fully licensed quantities at 100% consumption and found that the modelled water levels in drought years would be below acceptable levels, as defined by Natural England, to support the meadows and calcare...
	424. Most of the boreholes relevant to Chippenham Fen are operating at nowhere near their full licence capacity.  Atkins did model 5 boreholes at 70% use and whilst potential harm to site integrity was found, this would be less than the 100% use refer...
	425. Natural England, in its consultation response to the application proposal, concluded that the LG Scheme would be capable of maintaining appropriate water levels in Chippenham Fen.  In terms of capability this seems to me quite correct.  The Atkin...
	426. There is no evidence that the matter of water distribution around Chippenham Fen has yet been resolved.  However the Environment Agency is responsible for operating the LG Scheme and for ensuring that it does its job properly and effectively.  It...
	427. As previously mentioned, Chippenham Fen is affected by abstractions in the Ely and Cheveley RZs too.  Although the application site would not abstract water from these RZs the aquifer is a continuous feature and when considering the in-combinatio...
	Conclusion
	428. For all of the above reasons it is concluded that the possibility of a significant effect, either by the application proposal or other reasonably foreseeable plans and projects, on the designated features of Chippenham Fen can be excluded and an ...
	Recreational impact on Chippenham Fen
	429. As already noted Chippenham Fen is designated for its vegetation and invertebrates.  There are well defined pathways within the fen and many are bound by ditches and watercourses.  Visitors are strongly discouraged from diverging from these well ...
	430. The Chippenham Fen National Reserve Management Plan notes as one of the external challenges that there is vandalism of anything erected on the site.  However, it is difficult to translate this into a concern about the interest features of the fen...
	Recreational impact on Breckland SPA
	431. Breckland SPA covers a large area of heathland and extends as far north as Swaffham and its southerly extent is about 8 km north-east of the application site.  Its notified interest features include 3 protected bird species, the nightjar, stone c...
	432. The Fearnley Report conducted surveys from a number of visitor locations within Breckland to assess what people came to do and where they came from.  It found that 87% of visitors had travelled from home and that on average these were local resid...
	433. The recommendation in the Fearnley Report was that development within 10 km of the Breckland SPA has the potential for recreational disturbance, in the absence of countervailing measures and taking a precautionary approach.  There was a dispute a...
	434. The nearest part of the Breckland SPA to the application site is the SSSI known as the Breckland Farmland.  Its interest feature is its internationally important population of stone curlew.  It is predominantly privately owned arable farmland and...
	435. Most of the visitors surveyed came from Brandon, Lakenheath and Bury St Edmunds, which probably reflects the size of these settlements and their proximity to visitor locations such as Brandon Country Park.  Not many originated from the Newmarket ...
	436. There is no particular reason to think that the occupiers of the new houses would have a profile so markedly different from other Newmarket residents that they would behave in a different way.  Although the site is a little closer to the A14 than...
	437. Open spaces are to be provided on the application site and these would meet some of the recreation needs of the new population as part of a package of measures.  There are also enhancements to Bridleway 2 and improved signage to direct people to ...
	438. An in-combination assessment was undertaken by the Applicant as part of the Technical Report to inform the Habitat Regulation Assessment (February 2015).  This considered all residential developments within 10 km of the SPA likely to have an in-c...
	439. Natural England has not referred to Breckland SPA in its consultation response.  It seems implausible that it would have been unaware of this large European designation or its location relative to the application site.  It is not unreasonable to ...
	440. I have had regard has to the views of consultees in accordance with Policy DM10 of the JDMPD.  For all of the above reasons I do not consider that the application scheme would be harmful to the interest features of Breckland SPA through recreatio...
	Impact on Snailwell Meadows SSSI
	441. Snailwell Meadows is an SSSI but not subject to any European designation and therefore not subject to consideration under the Habitats Regulations.  They are spring-fed chalk meadows with an overlying peaty soil, which support a variety of grassl...
	442. It is acknowledged that the soil conditions that contribute to the variety of grassland communities are not the same as at Chippenham Fen.  Whilst the hydrological conditions may be individual to this site, Snailwell Meadows relies on the availab...
	443. The evidence from monitoring is that the groundwater levels in the chalk aquifer have remained relatively constant.  Paragraph 118 of the Framework indicates that proposed development likely to harm the interest features of a SSSI, either alone o...
	444. No evidence has been given that a likely adverse impact would ensue to the interest features of Snailwell Meadows.  The objection was that the matter had not been considered.  However, Natural England has not raised any concern about the effect o...
	On-site ecology
	Badgers
	445. Badgers are a protected species.  There is a sett within the treed eastern boundary and also other setts within other parts of the Applicant’s land ownership.  The previous Inspector did not consider that the presence of badgers were an impedimen...
	446. Since the last appeal further badger surveys have been undertaken, two relatively recently in May and November 2014.  These provide sufficient evidence that the animals are moving between the two sites.  From the expert evidence and my own observ...
	447. The Suffolk Wildlife Trust considered that the mitigation would be broadly satisfactory.  It is to be noted that the use of Stanley House Stud is a similar mitigation proposal to that accepted for the much larger appeal development and there is n...
	Arable weeds
	448. Fine leaved fumitory is a nationally scarce Red Data List plant that has been found on the eastern arable field margin.  Whether another Red Data List plant, corn spurrey, is also present is debatable but if it is it is likely to be in the same s...
	449. The proposal is to translocate the plants to an area within the ownership of the Applicant, but outside the application site, where they would not be disturbed.  Whilst the objectors are concerned that a future development proposal could require ...
	450. The mitigation would be controlled through planning conditions, including an Ecological Mitigation Statement and Landscape and Ecology Management Plan  [331].
	Conclusions
	451. The Secretary of State in the previous appeal concluded that the need for appropriate assessment could not be ruled out.  However this was without the benefit of the substantial amount of hydrological and ecological evidence submitted in connecti...
	452. For all of the above reasons it is not considered that there would be a significant impact on nature conservation interests.  In terms of European sites it is concluded on the basis of the considerable amount of evidence that has now been present...
	453. For the reasons given it is considered that sufficient information is available to satisfy the Secretary of State that any adverse impact on on-site ecology, including badgers could be successfully mitigated and that the provisions of Circular 06...
	454. There would thus be no conflict with Spatial Objective ENV 1 or Policy CS 2 in the CS or Policies DM10, DM11 and DM12 in the JDMPD.  Furthermore the proposal would comply with Paragraphs 118 and 119 of the Framework [16; 17].
	Consideration Five: Whether the proposed development would be premature
	455. The plan in question is the SIR.  This will now be covering the matter of housing requirements as well as housing distribution, which was until recently intended as a separate document on site specific allocations following the Court Order quashi...
	456. Paragraph 216 of the Framework sets out the guidance as to the weight to be given to relevant policies in emerging plans.  The first relates to the stage of preparation.  In the case of the SIR this is at a very early stage and there is no physic...
	457. In terms of the scale of development, the Secretary of State considered that the previous proposal, where a large mixed-use development was proposed, would indeed be premature.  However, the present scheme would be a third of the size in terms of...
	458. It is of course very important not just to consider numerical comparisons but also to consider the context for the development in question.  This is illustrated by the Meddler Stud, Kentford appeal where permission for 102 dwellings was refused o...
	459. The present proposal seems to me to be materially different in many respects, most importantly that it relates to development in the main town within the district.  Whilst there are some infrastructure constraints, these would be addressed throug...
	460. The PPG indicates that the two examples of scale and the advanced stage of a plan are not exclusive and that there may be other circumstances which warrant a conclusion of prematurity.  NHG cited the closure of Mildenhall because it could offer a...
	461. The NHG argued that there would be very little benefit in granting planning permission for the development now as opposed to waiting for the SIR to be in place.  It was considered that the head start would be about 18 months.  However, this of co...
	462. The housing distribution policies in the CS were quashed by reason of the Court Order due to the failure to properly consider alternatives under the SEA Directive.  Clearly in terms of the plan making process the breach in European law was remedi...
	463. It was suggested by an objector that no permission should be granted until the Neighbourhood Plan had been made.  However, no plan currently exists and as far as I am aware the boundaries of the plan area have yet to be agreed.  The Newmarket Enq...
	464. The final conclusion on prematurity will be made following the balance of considerations in Consideration Eight and the presumption in favour of sustainable development.
	Consideration Six: Other matters
	Newmarket Conservation Area
	465. The application site is not within or adjacent to the Newmarket Conservation Area, which is to the south and includes the town centre and the stables and owners’ houses adjoining.  The historic environment coupled with horse related activities, i...
	466. The application proposal would result in a relatively small increase in traffic and the addition to existing traffic queues would be of little significance as already discussed.  It has also been concluded that there would be no adverse impact on...
	467. In the circumstances it is concluded that the character and appearance of Newmarket Conservation Area would be preserved.  The Secretary of State reached the same conclusion in the previous appeal.  There would be no conflict with development pla...
	Countryside and agricultural land
	468. The application proposal would result in the loss of about 20 ha of best and most versatile agricultural land.  The site is outside the current settlement boundary and, notwithstanding that this is agreed by the parties to be out of date, the pro...
	469. The site is well screened from public viewpoints by a thick belt of tree planting along the Fordham Road frontage.  It is also difficult to see much of it from the A14 due to further green screening.  In my judgement there would be an adverse eff...
	Consideration Seven: Whether any conditions and obligations are necessary to make the development acceptable
	Conditions
	470. The planning conditions are set out in Annex Three.  Justification has been provided in Paragraphs 319-340 and there are also references to specific conditions, where relevant, in my Conclusions.  The NHG is concerned about the timing of the impr...
	471. It is considered that the conditions are reasonable, necessary and otherwise comply with the provisions of Paragraph 206 of the Framework and the Planning Practice Guidance for the reasons given.  I recommend that they are imposed if the Secretar...
	Planning obligations
	472. There is a Section 106 Agreement, which includes a variety of provisions as set out in Paragraphs 342-354 above.  Some have been referred to in the previous sections of my Conclusions and are put forward to mitigate adverse impacts, meet the need...
	473. The policy context is provided by the CS and the JDMPD.  Spatial Objective ENV 7 seeks to achieve more sustainable communities by ensuring that infrastructure is commensurate with development.  Policy CS 13 addresses infrastructure requirements a...
	474. There are also supplementary documents on infrastructure contributions and open space45F .  It is necessary to consider whether the obligations meet the statutory requirements in Paragraph 122 of the Community Infrastructure Levy (CIL) Regulation...
	475. As the Council has not adopted a CIL Charging Schedule it is also necessary under Regulation 123 to consider whether the obligations would go towards funding a type of infrastructure or infrastructure project for which 5 contributions have alread...
	476. The need for affordable housing is not disputed and no viability issue has been raised.  The application proposal would provide a policy compliant level of affordable housing as noted in Paragraph 362 above.  The various triggers, which are linke...
	477. There is sufficient capacity at Newmarket College to meet the needs of secondary school pupils from the application development.  However there would be insufficient primary and pre-school capacity.  The Section 106 Agreement includes provision f...
	478. I did have some concern that the education requirement may not be able to be met until enough money had been raised from other sources.  This could mean that the primary and pre-school education needs of the development would not be met.  However...
	479. Travel Plans are important in encouraging more sustainable modal choices.  Travel Plan monitoring, the car share contribution and the Bond are all considered reasonable and necessary in order to ensure that the Travel Plan would be adequately adm...
	480. The Rights of Way Contribution would be used for surfacing part of Newmarket Bridleway 2, which provides a route to the leisure centre amongst other places.  This accords with Policy DM44, which makes provision for improvements to rights of way t...
	481. Open space provision would be made in accordance with Policy DM42.  There is a covenant that relates to the future management and maintenance of these spaces, which is necessary in order to ensure they continue to meet the needs of the developmen...
	482. A sum of £60,000 is included for the improvement to the Rayes Lane horse crossing.  This sum was based on the cost of providing the WSP Scheme, which was considered acceptable mitigation by the Secretary of State in the previous appeal.  The just...
	483. Several objectors have raised the issue of the adequacy of infrastructure to support further development.  Education has already been addressed above.  However, there are also infrastructure contributions to Newmarket library and local GP surgeri...
	484. In conclusion it is considered that the obligations provided in the various legal agreements are in accordance with Regulation 122 of the CIL Regulations and Paragraph 204 of the Framework.  Furthermore the provisions of Regulation 123 would not ...
	Consideration Eight: Overall conclusions and planning balance to determine whether the proposal would be a sustainable form of development taking account of the three dimensions in the Framework
	485. The Framework establishes that sustainable development should be seen as a golden thread running through both plan-making and decision-taking.  The district has a short term deficit of deliverable housing sites.  Although this may be relatively s...
	486. Not only are the relevant policies for the supply of housing out of date but also the development plan is silent about housing distribution by virtue of the Court Order quashing this aspect of the CS.  In such circumstances Paragraph 14 indicates...
	487. If the Secretary of State agrees with my conclusions on these matters, the presumption in favour of sustainable development would apply.  Paragraph 14 of the Framework makes clear what this means and that planning permission should be granted unl...
	488. In considering this matter it is important to have in mind the three interdependent dimensions to sustainable development set out in Paragraph 7 of the Framework.  I have already highlighted the important contribution that the scheme would make t...
	489. There is no reason why the development should not provide a high quality built environment.   Although this is an outline application, the DAS establishes the design strategy and these principles would be carried forward through a detailed Design...
	490. The economic advantages of the application scheme were subject to dispute.  There would undoubtedly be benefits during the construction phase, through the provision of employment and increased spending in the local economy.  The extent to which e...
	491. Whilst the consideration of this application should make no judgements about how houses are to be distributed across the district, it is proper to note the settlement hierarchy has not been quashed and that the site is adjacent to the largest tow...
	492. The application proposal would provide the opportunity for Suffolk County Council to obtain land for a new primary school.  This benefit is however reduced to the extent that it has not yet been decided whether the school would be built here or o...
	493. The appeal scheme would result in the loss of good quality agricultural land and an area of countryside.  It is appreciated that the site is valued by existing local residents but it has no protective designation and there are few open views due ...
	494. There is no dispute about the importance of the horse racing industry and its strengths and weaknesses have been dealt with under Consideration Three.  However, it has been concluded that the proposal would not be contrary to development plan pol...
	495. There would be additional traffic generation arising from the development scheme and this would lead to a small increase in queuing in peak periods.  Nevertheless, with the mitigation proposed the scheme would not adversely impact on the safety o...
	496. Drawing all of the above points together it is concluded that the application scheme would accord with the economic, social and environmental dimensions of sustainable development.  The adverse impacts of granting planning permission would not si...
	497. If, however, the Secretary of State disagrees with my conclusions regarding the impact on European designations but agrees with my finding in Paragraph 496 above, he would have to undertake an appropriate assessment.  He would need to consult wit...
	498. If the Secretary of State does decide an appropriate assessment is required and carries it out, there are two alternative outcomes.  If the scheme does not pass and a significant impact is found then permission must be refused.  However, if such ...
	499. If an appropriate assessment were to be required the Secretary of State will wish to consider whether to reconsider his Screening Direction regarding the need for Environmental Impact Assessment [251].
	RECOMMENDATION

	500. That the planning permission be granted, subject to the conditions in the Schedule to Annex Three.
	Christina Downes
	INSPECTOR
	*Ms Hood and Mr Hirst were not re-elected as District Councillors in the District Council Elections on 7 May 2015
	** Mr Appleby was elected was elected as a District Councillor in the District Council Elections on 7 May 2015 and is now a Town Councillor also ANNEX TWO: DOCUMENTS
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	Procedural Matters
	1. The application was made in outline form with all matters except for part access reserved for future consideration.
	2. The application was refused for four reasons, as set out in a Statement of Common Ground (ID4), but at a Planning Committee Meeting on 6 January 2015 North West Leicestershire District Council (NWLDC) resolved not to pursue the first three reasons ...
	3. The application was opposed by Leicestershire County Council (LCC) and by Leicestershire Police (LP).  Prior to the Inquiry LCC and LP were granted Rule 6(6) status under the provisions of the Inquiries Procedure Rules.  Their concerns related to m...
	4. Though they have maintained the fourth reason for refusal of the application NWLDC did not present any evidence at the Inquiry.  Instead, they made a position statement.  This is reported below.
	5. The proposed development is EIA development for the purposes of the Town and Country Planning (Environmental Impact Assessment) Regulations 2011.  The planning application was thus accompanied by an Environmental Statement (ES).  The ES has been fo...
	The Site and Surroundings
	6. The appeal site is 43.6 hectares of undulating open farmland, which rises roughly from the south to the north, to the north-west of Ashby-de-la-Zouch.  The site is bounded to the west, south and south-east by existing town development, to the north...
	The Proposed Development as made to the Council
	7. The principal element of the proposed development is the construction of 605 dwellings, of which 60 units would be within an extra care centre, on 20.18 hectares at a density of 29.9 dwellings per hectare.  The development would also include a prim...
	The Proposed Development as amended prior to the Inquiry
	8. After the application was submitted to the Council the Money Hill Consortium ‘lost control’ of part of the application site.  This part of the site is known as the ‘Verney field’.  The Woodcock Way access into the site is into the Verney field and ...
	9. The amended development is the same as that generally described in paragraph 7 but would not include any development on the Verney field.  Consequently, the area for residential development would reduce to 18.75 hectares, with a consequent increase...
	10. The Appellant maintains that the amendments to the original scheme are minor and has requested, under the principle established in Bernard Wheatcroft Ltd v Secretary of State for the Environment (1982) 43 P & CR 233 (Wheatcroft), that the appeal b...
	Planning Policy

	Local planning policy
	11. The development plan, for the purposes of Section 38(6) of the Planning and Compulsory Purchase Act 2004, comprises saved policies of the North West Leicestershire Local Plan 1991 – 2006 (LP), which was adopted on 22 August 2002.  LP policy S3 sta...
	Emerging local planning policy
	12. A draft Core Strategy was passing through the statutory process towards adoption but was withdrawn in October 2013.  A revised draft CS has been prepared but it is not expected to pass through the statutory process to adoption before December 2016...
	The material points of the case made by NWLDC are:
	13. The Appellant proposes to deliver a balanced development of up to 605 new homes (of which 30 per cent would be affordable homes), new primary and nursery schools, a health centre, a community hall, a shop and open space on a green field site adjoi...
	Planning policy framework
	14. The development plan comprises saved LP policies.  LP policy S3 restricts the development of new homes outside the limits to development that are shown on proposals maps.  The appeal site lies outside the limits to development around Ashby de la Z...
	15. The NPPF places great weight on boosting significantly the supply of market and affordable housing.  Where, as in this case, policies for the supply of housing contained in a local plan are out of date, the presumption in favour of sustainable dev...
	Application of the NPPF to the appeal proposals
	16. In May 2014 the Planning Committee refused to grant planning permission for the scheme because Councillors were not persuaded it constituted sustainable development.  The notice of decision cited four reasons for refusal.  In summary, they were:-
	a. The scheme did not make adequate arrangements for pedestrian access to the town centre. That was thought likely to cause new residents to place too much reliance on the private car, resulting in an unsustainable form of development;
	b. Woodcock Way was thought to be unsuitable for providing vehicular access to up to 30 dwellings;
	c. Highways England had issued a “holding objection” because they were concerned the scheme might prejudice the safe and efficient operation of the A42 Trunk Road;
	d. The Appellants had not made adequate provision for affordable housing; the Council’s Affordable Housing Supplementary Planning Document requires 30 per cent of the new homes to be affordable whereas the Appellant’s offer was unclear and appeared to...
	17. The decision to refuse planning permission was not taken lightly.  The Council knows it must build many more new homes for people to live in.  It is also acutely aware of the need to build more affordable houses: the Leicester and Leicestershire S...
	18. Matters did not rest there.  The appeal process requires all parties to support their case with evidence which demonstrates clearly why planning permission ought to be refused.  They are also required to act reasonably.  As the Council set about g...
	a. A satisfactory bus service could be provided to and from the town centre.  Further, there is potential to create convenient, safe and attractive routes for pedestrians and cyclists to and from shops, community facilities and jobs in the centre of A...
	b. Woodcock Way is capable of serving 30 houses safely;
	c. The development would not prejudice the safe and free flow of traffic on the A42 trunk road.
	19. Officers drew comfort for their conclusions from information supplied to them by the local highway authority, Leicestershire County Council, and by Highways England.  Neither maintained an objection to the scheme (Highways England withdrew their h...
	20. Thus for the purpose of applying the presumption in favour of sustainable development the Council accepts that the scheme would not cause any harm to the safe and free flow of vehicular, cycle or pedestrian traffic.  It is also satisfied that the ...
	Affordable housing
	21. When the appeal proposals were considered by the Planning Committee the Appellant did not appear to be committed to providing a policy compliant contribution of 30 per cent affordable housing.  That was unacceptable.  Ashby de la Zouch is an attra...
	22. Happily, this difference between the parties has been resolved.  The Unilateral Undertaking that has been submitted by the Appellant contains an obligation to provide 30 per cent affordable housing subject to an independent assessment of the viabi...
	The planning balance
	23. Every household in the district should be able to obtain a decent home that they can afford.  This is quite simply a top priority.  The delivery of 605 new homes (of which up to 182 would be affordable) in a sustainable location close to shops, co...
	24. English Heritage has not objected to the scheme and the Council is satisfied that the development would not harm the setting of any listed building.  The Appellant has addressed flooding and water quality issues to the satisfaction of the Environm...
	25. On the other side of the balance it is recognised that the scheme would result in the loss of countryside and good quality agricultural land.  The countryside is not protected by any special designation.  However, it is plainly valued by local peo...
	26. Other potentially adverse impacts of the scheme would be offset by the discharge of planning obligations contained in the undertaking which make contributions towards the cost of new schools and school places, open space, library, healthcare, poli...
	The Case for Leicestershire County Council (LCC)
	The material points of the case made by LCC are:
	27. Financial contributions are sought towards primary, secondary and upper school education, library facilities, and sustainable transport.  The latter element includes a bus pass contribution, a travel pack contribution and a bus stop improvement an...
	28. The primary school contribution is directly related to the development because a new primary school would be constructed on the site.  If circumstances dictate that this does not occur if the development is implemented then the contribution would ...
	The Case for Leicestershire Police (LP)
	The material points of the case made by LP are:
	29. A contribution of £219,029 is sought towards Police infrastructure that would mitigate the impact of the proposed development.  This figure has been arrived at following a close and careful analysis of the current levels of policing demand and dep...
	30. LP has not sought any contribution to some aspects of policing, such as firearms and forensics, but only for those aspects where there is no additional capacity.  The contribution is thus fairly and reasonably related in scale and kind to the deve...
	31. LP confirms that no element of the contribution would be pooled with any other contribution to fund an infrastructure project.  Indeed, the undertaking provides that the contribution would only be payable on receipt of written confirmation from LP...
	The Case for Money Hill Consortium

	The material points of the case made by Money Hill Consortium are:
	32. The principle governing whether a planning application may be amended on appeal, as set out in Wheatcroft, is aimed at preventing unfairness where the development is “so changed” by the amendment “that to grant it would be to deprive those who sho...
	33. This breaks down into two sub-issues.  First, does the amendment involve a significant change to what has been applied for?  Secondly, if it does, would there be a ‘consultation deficit’: i.e. have interested parties been deprived of the opportuni...
	34. In the present case the answer to both questions is ‘No’.
	35. Firstly, the amendments involve minor, rather than significant, changes.  No changes are proposed to the description of the development for which planning permission is sought.  No alterations are proposed to the application red line, the amendmen...
	36. Secondly, there is no ‘consultation deficit’.  The proposed amendments have been subject to extensive consultation and publicity comprising the following:-
	37. This consultation and publicity has thus at least matched that which would have been undertaken pursuant to the Town and Country Planning (Development Management Procedure) (England) Order 2015 (the DMPO) if the amendments had been pursued as a ne...
	38. Not only have members of the public been provided with an opportunity to comment on the amendments, very many of them have taken up that opportunity through the submission of written representations and through appearing at the Inquiry.  Councillo...
	39. The observations submitted by email on 4 September by Ms Eri Wong of the Transport Department at the LCC do not alter the above analysis.  Two points are made in the email:
	40. In the light of the foregoing points, the case for allowing the amendments to be made is compelling.
	41. The principle of development has never been in dispute between the Council and the Appellant.  Indeed the Council has even resisted development elsewhere on the basis that it conflicts with the preferred direction for future growth which is at Mon...
	42. As the Statement of Common Ground records (see in particular at 4.1), and as the Council has reiterated at this Inquiry, it is now common ground between the Council and the Appellants that the appeal should be allowed.  Reasons for refusal 1-3 hav...
	43. Such a Statement of Common Ground between the Appellant and the Local Planning Authority ought not to be rejected without very sound reasons.  The Inquiry procedure relies upon such Statements as narrowing the issues.  There are no planning issues...
	44. There are no sound reasons here for departing from the agreed position of the Local Planning Authority and the Appellant.  The case for granting permission is compelling.  The central points are as follows (without prejudice to the generality of t...
	45. First, whilst the appeal scheme is in limited breach of the ageing Local Plan which covered the period 1991-2006 (in particular saved policy S3), it is common ground that the Local Plan is out of date for the purposes of NPPF paragraph 14 (regardl...
	46. Secondly, the consequence of the Local Plan being out of date is that, applying NPPF paragraph 14, the presumption in favour of sustainable development means that permission should be granted unless the adverse impacts of doing so significantly an...
	47. Thirdly, the benefits of the appeal scheme are substantial in number and in significance. They include:
	48. Fourthly, such adverse impacts as there are do not come remotely close to significantly and demonstrably outweighing the benefits of granting permission. The converse is true: the benefits both outnumber and outweigh the adverse impacts. In partic...
	49. Fifthly, for similar reasons to those already given above, the appeal scheme represents sustainable development; it makes significant contributions to each dimension of sustainable development referred to in NPPF paragraph 7.
	50. Sixthly, the support that the NPPF provides for the development, and the benefits of the scheme that trigger that support, are material considerations that justify a decision other than in accordance with the development plan for the purposes of S...
	51. It is inevitable that when a greenfield scheme of this size is proposed there will be a degree of resistance among local residents concerned about the effect that this will have.  This case is no exception.  However, whilst local residents who hav...
	52. The above analysis applies equally to the appeal scheme in its unamended form.  In particular, whilst the layout shown on the original parameter plans indicates some development on the Verney field, which is currently outside the Appellant’s contr...
	53. The proposed amendments to the appeal scheme should be allowed. They do not involve significant changes and in any event there is no ‘consultation deficit’ and therefore no unfairness in allowing them to be adopted.
	54. The appeal scheme (amended or not) represents sustainable and beneficial development.  Although it is in limited breach of the out-of-date LP, there are compelling material considerations that justify the grant of permission other than in accordan...
	Representations made by interested parties
	The material points of the cases made by those who appeared at the Inquiry and who submitted written representations are:
	55. Ashby is a medieval market town of about 5000 dwellings where the town centre is protected by a conservation area.    The first CS proposed an increase in the population of Ashby by the construction of 750 houses, solely at Money Hill, but since i...
	56. The principal concern is with regard to traffic problems on Nottingham Road/Wood Street, the main road leading into the town from the east.  This road links the town to major edge-of town retailers and to the outside world via the A42 at junction ...
	57. The A511 Ashby bypass, particularly its junctions with Nottingham Road and the A42, suffers severe congestion and would not cope with the 605 proposed dwellings on top of the 1350 already permitted.  The Highways Agency has removed their holding o...
	58. The late changes to the proposed development have raised unresolved issues.  The only vehicular access into the town would require a two mile journey, a safe pedestrian access into the town is not certain, the bus route has been significantly modi...
	59. Other concerns are with the impact of the development on the water environment and in particular the River Mease SAC, the impact of the development on the vibrancy of the town centre, and the insufficient capacity of the town’s middle and senior s...
	Conditions and Section 106 Unilateral Undertaking

	60. The Council and the Appellants have agreed a list of conditions for both the original and amended schemes (ID13 and ID14).  These were discussed at the Inquiry as were conditions suggested by the Ashby Civic Society; which have either been address...
	61. A final draft Section 106 Unilateral Undertaking was submitted at the close of the Inquiry and a signed and dated version was submitted after the close of the Inquiry.   The undertaking makes provision for the payment of contributions that would i...
	62. The obligations of the Undertaking, other than that to support Police operations, are all related to requirements of development plan policies and are all necessary to make the development acceptable in planning terms.  They are all, furthermore, ...
	63. The contribution of £219,029 towards Police infrastructure is not related to requirements of development plan policies.  The figure has been arrived at following a close and careful analysis of the current levels of policing demand and deployment ...
	Conclusions

	64. The amended scheme, setting aside the application for 70 dwellings on the Verney field, is not appreciably different to the original scheme.  Housing density would be slightly higher and there would be slightly less public open space but there is ...
	65. There is the possibility, if this appeal is allowed and the appeal for the proposed development on the Verney field is successful, that the appeal land would be developed for 675 dwellings rather than 605.  If all other factors are acceptable then...
	66. The Appellant has undertaken a consultation exercise for the amended scheme and all parties who made representations on the original scheme were consulted.  The consultation period ended before the close of the Inquiry and all representations made...
	67. The amended scheme is not materially different to the original scheme and is not so changed that the interests of any party to the appeal are compromised.  The original scheme, if allowed, could be implemented if the appeal for the Verney field is...
	The main issue
	68. The main issue is whether the proposed development, taking all relevant matters into account, would be sustainable development
	Traffic congestion and highway safety
	69. The limit in Highway Authority guidance on the number of dwellings that can be accessed from a single access point is only a recommendation and neither the Authority nor any of the emergency services have commented on this aspect of the developmen...
	70. It is also not likely that such residents would detour through the town to drop children at schools in the town because this would add significantly to their journey time and it would probably be quicker, given the proximity of the site to the tow...
	71. In the original scheme no more than 30 dwellings would be accessed via Woodcock Way, which has a junction with Nottingham Road to the east of the town centre.  Car journeys to and from work, resulting from such a limited number of dwellings and gi...
	72. Whilst negotiations with a bus operator for a bus service to link the proposed development to the town are ongoing, based on negotiations to date and the size of the development which would be likely to provide sufficient passengers to sustain a s...
	73. Just as school age children would be able to walk or cycle to school residents who work in the town would be able to do likewise.  Some residents of the proposed development, possibly those who are infirm or who intend to make significant purchase...
	74. Nottingham Road/Wood Street does have bends but it is not unusually narrow or otherwise difficult to travel along in any type of vehicle.  Pavements are narrow in places but not, in any location, so narrow that pedestrians are at any danger from p...
	The character of the area
	75. There are very few comments about the effect of the proposed development on the character of the area in representations made either at application or appeal stage.  This may be because it has long been envisaged that Money Hill, given its sustain...
	The historic heritage of the area
	76. Part of the south boundary of the site abuts the Ashby-de-la-Zouch Conservation Area (ACA).  Within the ACA are many listed buildings including Ashby Castle, which is on the south side of the town centre and which is a Grade I listed building.  Fr...
	Local infrastructure
	77. Ashby is not a large town and the proposed development is within easy walking and especially cycling distance of all existing services and facilities.  It is a thriving town and the additional population resulting from the development would help t...
	78. The proposed development includes a community hall, a neighbourhood retail use, and public open space that would be accessible to new and existing residents of the town.  Taking these factors into account and the various aforementioned provisions ...
	Transport options
	79. Negotiations with a local bus operator on the original scheme envisaged the provision of a bus service that entered the site from the A511 and exited the site via Woodcock Way.  LCC raised no concerns with the viability of such a service.  A bus s...
	80. The Section 106 undertaking includes the payment of an enhanced connectivity contribution of up to £400,000 to assess existing public transport, cycle and pedestrian connectivity and permeability in the town, and to implement measures to improve c...
	81. There is a real prospect that the aforementioned condition would result in a bus service being provided and there is also a real prospect that, given the size of the development, the bus service would become viable.  As well as easy access by cycl...
	Paragraph 7 of the NPPF
	82. Paragraph 7 of the NPPF states that there are three dimensions to sustainable development: economic, social and environmental.  In terms of the economic role, the development would result in the creation of construction jobs, new and existing empl...
	83. In terms of its social role the most important factor is the provision, through the Section 106 undertaking, of 30% affordable housing and a 60 unit extra care facility.  There is a significant shortfall in the provision of affordable housing in t...
	84. There is no evidence to indicate that ecology or biodiversity interests would be harmed and the development would not threaten the environment of the River Mease SAC.  The site is subdivided by hedgerows and it has other biodiversity credentials. ...
	Conclusion
	85. The proposed development, having taken all relevant matters into account, would not cause harm to any matters of acknowledged importance.  The proposed development, furthermore, satisfies the economic, social and environmental roles set out in par...
	86. Planning applications must, with regard to Section 38(6) of the Planning and Compulsory Purchase Act 2004, be determined in accordance with the development plan unless material considerations indicate otherwise.  The NPPF postdates the LP.  Paragr...
	87. Paragraph 47 of the NPPF requires local planning authorities to identify and update annually a supply of specific deliverable sites to provide five years of housing against their housing requirements.  The Appellant has not disputed the Council’s ...
	88. Paragraph 49 of the NPPF states that housing applications should be considered in the context of sustainable development, and paragraph 14 states that there is a presumption in favour of sustainable development and that, for decision taking, this ...
	Recommendations
	89. I recommend that planning permission be granted for the amended scheme subject to conditions set out in a schedule appended to this report, or, if this recommendation is not accepted, for the original scheme also subject to conditions set out in a...
	90. I recommend that planning permission be granted for 605 residential dwellings including a 60 unit extra care centre (C2), a new primary school (D1), a new health centre (D1), a new nursery school (D1), a new community hall (D1), new neighbourhood ...
	John Braithwaite
	Inspector
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	BACKGROUND AND PROCEDURAL MATTERS
	1.1 At the Inquiry an application for costs was made by Barberry Droitwich Ltd and by Persimmon Homes and Prowting Projects Ltd against the Wychavon District Council. These applications are the subject of separate Reports.
	1.2 The Inquiry was held at the Chateau Impney Hotel, Droitwich Spa into these two appeals on 28-31 January, 4–7 and 13-14 February 2014. I made accompanied site visits on 12 and 25 February 2014 to the appeal sites and other sites. I also visited oth...
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