



THIS DEED OF AGREEMENT is dated 
(1) HERTFORDSHIRE COUNTY COUNCIL of County Hall, Pegs Lane, Hertford Hertfordshire SG13 8DE (“the County Council”)
(2) ST ALBANS CITY AND DISTRICT COUNCIL of Civic Centre, St Peters Street, St Albans, Hertfordshire, AL1 3JE (“the District Council”)
(3) EILEEN MYRTLE PRIESTLAND of Trinity Cottage, Love Lane, Bembridge, Isle of Wight, PO35 5NE and DAWN SARA EMERTON of The Hawthorns, Lye Lane, Bricket Wood, St. Albans AL2 3TB (“the Owner”)

(4) BARCLAYS SECURITY TRUSTEE LIMITED (Co. Regn 10825314) whose registered office is situate at 1 Churchill Place London E14 5HP (“the Mortgagee”)

(5) BURSTON ROSE & GARDEN CENTRE LIMITED (Co No 01352981) whose registered office is Burston Garden Centre, North Orbital Road, St Albans, Herts, United Kingdom AL2 2DS (“Tenant 1”)
(6) BURSTON NURSERIES LIMITED (Co No 00751657) whose registered office is Burston Nurseries, North Orbital Road, St Albans, Herts, United Kingdom AL2 2DS (“Tenant 2”)

(7) CASTLEOAK CARE DEVELOPMENTS LIMITED (Co. Regn. 05985904) whose registered office is situate at Raglan House, Malthouse Avenue, Cardiff Gate Business Park, Cardiff, South Glamorgan, CF23 8RA (“the Developer”) 

WHEREAS
(A) The County Council and the District Council are local planning authorities for the purposes of the 1990  Act for the area in which the Site is situate and as such are the local planning authorities entitled to enforce the planning obligations hereinafter recited

(B) The County Council is the Highway Authority the Education Authority the Library Authority the Social Services Authority and the Fire and Rescue Authority for Hertfordshire

(C) The Owner is the freehold owner of part of the Site subject to the Tenancies and an option to acquire parts of it and related rights in favour of the Developer   
(D) The Mortgagee has the benefit of the Legal Charge over the Site
(E) Tenant 1 and Tenant 2 hold the Tenancies referred to in Recital (C)
(F) Highways England Company Limited is the freehold owner of the Highways England Land that forms part of the Site
(G) The Developer submitted the Planning Application to the District Council

(H) The Planning Application was refused by the District Council on 26th May 2021.  The Appeal has been lodged with the Secretary of State which is to be heard at a Public Inquiry.

(I) This Deed is entered into to make provision for regulating the Development and securing the matters hereinafter referred to which are required in order to enable the Development to go ahead

NOW THIS DEED WITNESSETH as follows: 

OPERATIVE PROVISIONS
1. DEFINITIONS AND INTERPRETATION
The following definitions and rules of interpretation apply in this deed:
1.1 Definitions 
the 1990 Act: means the Town and Country Planning Act 1990 (as amended)
Appeal: means the appeal to the Secretary of State following the refusal of the Planning Application by the District Council given appeal reference APP/B1930/W/21/3279463
Basic Care Package: means the minimum standard of care to be provided to the Primary Resident of Care Units which shall include:

a) 24 hour monitored emergency response system providing access to specialist trained operators and/or staff on-site 24 hours a day;

b) security measures including controlled access to common areas and private areas through the use of lock systems and/or entry phones or other similar measures, and adequate lighting to internal and external common areas;

c) regular cleaning and management of communal areas;

d) a minimum of 1.5 hours of Care a week;

e) to provide day to day access to support and  assistance to all residents of the Development and to coordinate and organise the provision of Care to each Primary Resident;

f) access to wellbeing facilities and restaurant; and

g) review of the Health Assessment

to provide domiciliary care, as necessary, by a provider registered with the CQC
Bridleway and Access Improvements: means the improvement to the bridleway and access network (including the works to the footway) 
as shown on Plan 2 and to be provided in accordance with paragraph 1.1, Part 1 of Schedule 1
Bridleway and Access Improvement Scheme: means a scheme detailing the specification of the Bridleway and Access Improvements to be submitted and approved by the District Council pursuant to paragraph 1.1(a), Part 1 of Schedule 1
Care: means assistance with bodily functions such as feeding, bathing, and toileting; care which falls just short of assistance with bodily functions, but still involving physical touching, including activities such as helping a person get out of a bath and helping them to get dressed or move around; non-physical care, such as advice, encouragement and supervision relating to the foregoing, such as prompting a person to take a bath or undertake mobile activities and supervising them during this; emotional and psychological support, including the promotion of social functioning and interaction, behaviour management, and assistance with cognitive functions; support with day-to-day living that maximises personal mobility and independence 

Care Unit: means a unit of accommodation provided as part of the Development comprising the assisted living apartments and care bungalows and Occupied for the purposes of C2 of the Town and Country Planning (Use Classes) Order 1987 as amended and “Care Units” shall be constructed accordingly;   
Charge Holder:  means any mortgagee or chargee of the Site (or any part of the Site) from time to time or the successors in title to such mortgagee or chargee or any receiver or manager appointed by such mortgagee or chargee;

CIL Regulations: means the Community Infrastructure Levy Regulations 2010 (as amended)
Clinical Commissioning Group Contribution: means the sum of £1,290 (one thousand two hundred and ninety pounds) per Care Unit Index-Linked payable as a contribution towards the provision of additional GP services within the vicinity of the Development
Commencement Date: means the date on which any material operation (as defined in Section 56(4) of the 1990 Act) forming part of the Development begins to be carried out other than (for the purposes of this Deed and no other purpose) operations consisting of site clearance, demolition work, archaeological investigations, investigations for the purpose of assessing ground conditions, remedial work in respect of any contamination or other adverse ground conditions, diversion and laying of services, erection of any temporary means of enclosure, the temporary display of site notices or advertisements and the expressions “Commence”, “Commences” and “Commencement” shall be construed accordingly
Communal Facilities: means the communal facilities provided as part of the Development as approved and in accordance with the details specified in the Communal Facilities Scheme (or such other areas as shall be agreed with the District Council from time to time) 
Communal Facilities Scheme: means a scheme specifying the usage of the Communal Facilities which shall be agreed in writing with the District Council in accordance with paragraph 2 of Schedule 1
CQC: means the Care Quality Commission, being the independent regulator of health and social care in England and any successor body 

Decision Letter: means the decision letter issued by the Planning Inspector or the Secretary of State confirming whether or not the Appeal is allowed
Development: means the development of the Site comprising demolition of all existing buildings, structures and hardstanding and redevelopment of the Site to provide a new retirement community comprising 80 assisted living apartments with community facilities and 44 bungalows together with associated access, bridleway extension, landscaping, amenity space, car parking and associated and ancillary works as set out in the Planning Application
Director of Environment: means the County Council’s Director of Environment for the time being and his agents

Health Assessment: means an initial health questionnaire to be reviewed by an appropriately qualified person on behalf of the Owner of the Site and any further health assessment to be undertaken by the care provider to determine the level and type of Care required by each Primary Resident, taking into account individual medical history, including a review of any current medication/ treatment and/or recommendations/advice from a GP or consultant
Highways Contribution: means the sum of £130,427 (one hundred and thirty thousand four hundred and twenty seven pounds) 
 [Index-Linked] as a financial contribution towards delivery of Package 35 (‘Chiswell Green Corridor Active Travel Improvements’) of the South Central Hertfordshire Growth and Transport Plan (GTP) Prospectus (2019) and comprising the following works:
a) improvements along the B4630 Watford Road with the aim of discouraging through traffic ensuring capacity if given to other modes of transport
b) improvements along the A405 including roundabout upgrades at the A414/A405/A5183 park Street Roundabout and at the B4630 Watford Road / A405 Noke Roundabout.

Highways England Land: means the land which forms part of the North Orbital Trunk Road which is registered under Title Numbers HD485183 and HD482756 at the Land Registry together with the unregistered land shown for identification shaded green on Plan 1  

Framework Travel Plan: means the framework travel plan (December 2020) prepared by Peter Evans Partnership and submitted as part of the Planning Application
Interest: means interest at four per cent above the base lending rate of HSBC Bank Plc from time to time
Legal Charge: means the legal charge dated 8th December 2020 made between the Mortgagee and the Owner in respect of the Site
Library Contribution: means the sum calculated in accordance with the table in Schedule 3 (index linked as hereinafter provided) as a financial contribution towards the improvement of the large print and talking book areas of St Albans Central Library to include additional stock and the provision of seating specifically for the elderly or people restricted mobility
Occupy: means occupation for the purposes of the Planning Permission but not including occupation by personnel engaged in the construction fitting out or decoration or occupation for marketing or display or occupation in relation to security operations and the expressions “Occupation”, “Occupier” and “Occupied” shall be construed accordingly
Permitted Use: means use within Use Class C2 of the Town and Country Planning (Use Classes) Order 1987 as at the grant of planning permission

Plan 1: means the site location plan with drawing reference 0653-00-SL-PL-A-G7-010 Rev B identifying the Site and annexed to this Deed in Schedule 4 marked ‘Plan 1’
Plan 2: means the plan with drawing reference [x] identifying the location of the Bridleway and Access Improvements and annexed to this Deed in Schedule 4 marked ‘Plan 2’ 
Planning Application: means the application for full planning permission received on 14 December 2020 bearing the District Council’s reference number 5/2020/3022
Planning Inspector: means the inspector appointed by the Secretary of State to preside over the Public Inquiry in relation to the Appeal 

Planning Permission: means the planning permission to be granted by the Secretary of State or the Planning Inspector in pursuance of the Appeal and including any subsequent non-material amendments granted pursuant thereto under Section 96A of the 1990 Act 
Primary Resident: means a person who is in need of at least 1.5 hours of Care a week and who is 65 years or older on the date of taking up Occupation of a Care Unit
PUBSEC Index: means the Tender Price Index of Public Sector Non Housing Smoothed All-In Index published by the Building Cost Information Service of the Royal Institute of Chartered Surveyors or any successor organisation or equivalent replacement index and specifically the series called “Extension of Public Sector Tender Price Index of Public Sector Building Non Housing” or (if such index is at the relevant time no longer published) such other comparable index or basis for indexation as the District Council may specify
RPI Index: means the Retail Prices (All Items) Index as published by the Office for National Statistics or (if such index is at the relevant time no longer published) such other comparable index or basis for indexation as the District Council may specify
Secretary of State: means the Secretary of State for Levelling Up, Housing and Communities or such other office holder who at the relevant time is the person to whom an appeal may be made under section 78(1) of the 1990 Act

Section 73 Consent: means a planning permission granted pursuant to section 73 of the 1990 Act which varies and/or removes any condition(s) subject to which the Planning Permission and/or any subsequent planning permission pursuant to section 73 of the 1990 Act was granted
Site: means the freehold property situate on land to the rear of Burston Garden Centre, North Orbital Road, Chiswell Green, St Albans, Hertfordshire AL2 2DS registered at  the  Land  Registry  with  Title  Absolute  under  the  Title    Number HD455065
 and the Highways England Land all of which land is shown for identification purposes only edged red on Plan 1
Tenancies means the leasehold tenancies registered under title number HD398620 (Tenant 1) and HD398618 (Tenant 2) which are incorporated in part into the Site 
Travel Plan: means the detailed travel plan (to include a car club scheme) submitted by the Owner pursuant to paragraph 3.1(a), Part 2 of Schedule 1 which shall be in accordance with the principles prescribed by the Framework Travel Plan and shall include as many of the provisions detailed in the Travel Plan Guidance as are appropriate to the Development or the relevant part of the Development and further shall include provisions as to how the progress of the travel plan shall be monitored
Travel Plan Evaluation and Support Contribution: means the sum of £6,000 (six thousand pounds) (Index-Linked) as a contribution towards the cost of the County Council monitoring and evaluating the Travel Plan payable in instalments of £1,200 (one thousand two hundred pounds) (Index-Linked) in accordance with paragraph 4, Part 2, Schedule 1
Travel Plan Guidance: means the County Council’s document entitled ‘Hertfordshire’s Travel Plan Guidance for Business and Residential Development’ which can be found at 

https://www.hertfordshire.gov.uk/media-library/documents/highways/development-management/travel-plan-guidance.pdf
Working Day: means any day which is not a Saturday, a Sunday, a bank holiday or a public holiday in England 
1.2 Clause headings shall not affect the interpretation of this deed.
1.3 Words of the masculine gender shall incorporate the feminine and neuter genders and words of the singular shall include the plural and vice versa.
1.4 The reference to any statute or section of a statute includes any modification extension or re-enactment of that Act for the time being in force and shall include all instruments orders plans regulations permissions and directions for the time being made issued or given under that Act or deriving validity from it.
1.5 Any reference to a clause, a paragraph or a schedule is unless the context otherwise requires a reference to a clause, a paragraph or a schedule of this Deed and any reference to a sub clause is a reference to a sub clause of the clause in which the reference appears.
1.6 Reference to the Site includes any part of it. 
1.7 Where two or more people form a party to this Deed the obligations they undertake may be enforced against them all jointly or against each of them individually.
1.8 References to any party to this Deed shall include the successors in title to that party and to any person deriving title through or under that party and in the case of the District Council and the County Council the successors to their respective functions.
1.9 Any covenant by the Owner not to do any act or thing includes a covenant not to permit or allow the doing of that act or thing and words denoting an obligation on the Owner to do any act matter or thing include an obligation to procure that it be done.
1.10 If any provision is held to be illegal, invalid or unenforceable, the legality, validity and enforceability of the remainder of the Deed is to be unaffected.

2. EFFECT OF THIS DEED
2.1 This Deed is entered into pursuant to Section 106 of the 1990 Act. To the extent that they fall within the terms of Section 106 of the 1990 Act the obligations contained in this Deed are planning obligations for the purposes of Section 106 of the 1990 Act and are enforceable by the District Council and the County Council.
2.2 To the extent that any of the obligations contained in this Deed are not planning obligations within the meaning of the 1990 Act, they are entered into pursuant to the powers contained in Section 111 Local Government Act 1972, Section 1 of the Localism Act 2011 and all other enabling powers.
2.3 The Owner enters into the obligations for itself and its successors in title with the District Council and the County Council to the intent that the obligations hereunder shall be enforceable not only against the Owner but also against the successors in title of the Owner and any person claiming through or under the Owner an interest or estate in the Site or any part thereof.

2.4 If in determining the Appeal the Secretary of State or the Planning Inspector expressly states in the Decision Letter that any planning obligation contained in this Deed:

(a) is not a material planning consideration; or 
(b) does not constitute a reason for granting Planning Permission in accordance with Regulation 122 of the CIL Regulations; 

then such planning obligation(s) shall not be enforceable pursuant to this Deed and shall cease to have effect within this Deed save as set out in the Decision Letter. 
3. CONDITIONALITY 

3.1 This Deed is conditional upon:-

(a) the grant of the Planning Permission; and 

(b) the Commencement of Development,
save for any pre-Commencement obligations contained in the Schedules and the provisions of Clauses 4.3(a) (Notice of Commencement Date), 4.3(c) (Costs), 11.12 (Change of Ownership) and 11.2 (Local Land Charge) which shall come into effect immediately upon completion of this Deed. 
4. OWNER’S COVENANTS
4.1 The Owner covenants with the District Council to observe and perform the covenants restrictions stipulations and obligations contained in Part 1 of Schedule 1 and Schedule 2 and otherwise to comply with the provisions of this Agreement.

4.2 The Owner covenants with the County Council to observe and perform the covenants restrictions stipulations and obligations contained in Part 2 of Schedule 1 and Schedule 2 and otherwise to comply with the provisions of this Agreement.

4.3 The Owner further covenants with the District Council and County Council:
(a) to give the County Council and the District Council no less than five (5) Working Days’ notice of the Commencement Date such notice to be given  prior to the Commencement Date in writing using the proforma set out in Schedule 3 hereto

(b) to give the County Council and the District Council no less than five (5) Working Days’ notice of the Occupation of the Development/completion of the Development such notice to be in writing using the proforma set out in Schedule 3 hereto

(c) upon completion of this Deed to pay to the District Council and the County Council their costs in connection with the preparation negotiation and completion of this Deed.
5. COUNTY COUNCIL COVENANTS 
5.1 The County Council hereby covenants with the Owner to use all sums received from the Owner under the terms of this Deed for the purpose(s) specified in this Deed for which they are paid.
5.2 The County Council further covenants with the Owner that it will pay to the Owner a sum, equal to the amount of any payment made by the Owner to the County Council under this Deed which has not been expended or allocated for expenditure in accordance with the provisions of this Deed within ten (10) years of the date of receipt by the County Council of notice of completion of the Development pursuant to clause 4.3(b) together with interest on such unexpended sum from the date of receipt to the date of payment.
6. DISTRICT COUNCIL COVENANTS 
6.1 The District Council hereby covenants with the Owner to use all sums received from the Owner under the terms of this Deed for the purpose(s) specified in this Deed for which they are paid.
6.2 The District Council further covenants with the Owner that it will pay to the Owner a sum, equal to the amount of any payment made by the Owner to the County Council under this Deed which has not been expended in accordance with the provisions of this Deed within ten (10) years of the date of receipt by the District Council of such payment together with Interest on such unexpended sum from the date of receipt to the date of payment.
7. EXPENDITURE IN ADVANCE OF RECEIPT OF CONTRIBUTIONS 
If prior to the receipt of any of the Library Contribution the District Council or County Council incurs any expenditure in providing additional library facilities the need for which arises from or in anticipation of the Development then the District Council or County Council as the case may be may immediately following receipt of said contribution deduct from that contribution such expenditure incurred.
8. INDEXATION 
8.1 Where any financial contribution in this Deed is to be “Index-Linked” then the amount of the financial contribution shall be increased in accordance with the terms of this Clause 8. 

8.2 The Library Contribution shall each be index linked by reference to the PUBSEC Index figure of 175 to the figure applicable to the quarter in which the contribution is paid.
8.3 Where any sum is required to be index linked by reference to the PUBSEC Index that sum payable shall be increased in accordance with any change in the Department of Trade and Industry Tender Price Index of Public Sector Non-Housing (PUBSEC) Smoothed All-in Index by the application of the formula A = B x (C ÷ D) where:-

A 
is the total amount to be paid;

B 
is the principal sum stated in this deed;

C 
is the PUBSEC Smoothed All-in Index for the date upon which the interim payment described below is actually paid and;

D
is the figure of 175
8.4 The Travel Plan Evaluation and Support Contribution shall be index-linked to movements in the RPI Index from May 2014 to the date on which the Travel Plan Evaluation and Support Contribution is paid.
8.5 The Clinical Commissioning Group Contribution shall be index-linked to movements in the [x] from the date 
of this Deed to the date on which the Clinical Commissioning Group Contribution is paid. 

8.6 The Highways Contribution shall be index-linked to movements in the [x] 
from the date of this Deed to the date on which the Clinical Commissioning Group Contribution is paid. 

8.7 Where any sum to be paid to the District Council or the County Council under the terms of this Deed is required to  be  indexed  then  an  interim  payment  shall  initially  be  made  based  on  the  latest available forecast figure (or figures as the case may be) at the date of payment and any payment or payments by way of adjustment shall be made within ten (10) Working Days of written demand by the District Council or County Council or the payer of the interim payment (as the case may be) once the relevant indices have been finalised.
9. INTEREST
If any payment by the Owner due under this Deed is paid late Interest will be payable from the date payment is due to the date of payment. 

10. SECTION 73 CONSENT
10.1 Unless otherwise required by the District Council, if a Section 73 Consent is granted, then with effect from the date that each such Section 73 Consent is granted:
(a) the obligations in this Deed shall (in addition to continuing to bind the Site in respect of the Planning Permission) relate to and bind all subsequent Section 73 Consents and the Site itself without the automatic need to enter into any subsequent deed of variation or new agreement pursuant to Section 106 of the 1990 Act;

(b) the definitions of Planning Application, Development and Planning Permission in this Deed shall be construed to include references to any applications under Section 73 of the 1990 Act, the Section 73 Consent granted thereunder and the development permitted by such Section 73 Consent; and

(c) this Deed shall be endorsed with the following words in respect of any future Section 73 application:

“The obligations in this Deed relate to and bind the Site in respect of which a new planning permission referenced [                                ] has been granted pursuant to Section 73 of the Town and Country Planning Act 1990 (as amended)”

provided that 
(i) nothing in this clause 10 shall fetter the discretion of the District Council in determining any application(s) under Section 73 of the 1990 Act or of the District Council or the County the appropriate nature and/or quantum of Section 106 obligations in so far as they are materially different to those contained in this Deed and required pursuant to a determination under Section 73 of the 1990 Act whether by way of a new deed or supplemental deed pursuant to Section 106A of the 1990 Act

(ii) to the extent that any of the obligations in this Deed shall have already been discharged at the date that any Section 73 Consent is granted they shall remain discharged for the purposes of the Section 73 Consent.

11. MISCELLANEOUS 
11.1 The Owner hereby warrants that she is the owner of the freehold of the Site excluding the Highways England Land and that no other party has an interest in the Site save for the Developer, Mortgagee, Tenant 1 and Tenant 2. 
11.2 This Deed shall be registered as a local land charge by the District Council.
11.3 Following performance of and satisfaction of the obligations contained in this Deed the District Council shall upon request from the Owner effect the cancellation of all entries made in the local land charges register in respect of this Deed. 
11.4 Notwithstanding the provisions of the Contracts (Rights of Third Parties) Act 1999 nothing in this Deed confers or purports to confer any right to enforce any of the terms and provisions herein on any person who is not a party hereto or a successor in title or a statutory successor to a party hereto.
11.5 Any notice to the parties hereto under this Deed shall be deemed to be sufficiently served if delivered personally or sent by recorded delivery service to the following officials/persons at the respective addresses hereinafter specified:
	In respect of the Owner:
	In respect of the District Council:
	In respect of the County Council:

	As set out at the head of the Deed
	Head of Planning and Building Control, St Albans City and District Council, The Council Offices, Civic Centre, St Peter’s Street, St Albans, Hertfordshire, AL1 3JE
	The Chief Legal Officer, Hertfordshire County Council, County Hall, Pegs Lane, Hertford (ref: 013258)


11.6 Insofar as any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or unenforceable then such invalidity illegality or unenforceability shall not affect the validity or enforceability of the remaining provision of this Deed.
11.7 Nothing in this Deed shall be construed as imposing a contractual obligation upon the District Council as to the issue of the Planning Permission or as restricting the exercise by the District Council or the County Council of any powers exercisable by them respectively under the 1990 Act or under any other Act or authority.
11.8 No waiver whether express or implied by the County Council or District Council of any breach or default by the Owner in performing or observing any of the obligations contained herein shall constitute a continuing waiver and no such waiver shall prevent the County Council or the District Council from enforcing the relevant obligations or from acting upon any subsequent breach or default.
11.9 This Deed shall cease to have any effect (insofar only as it has not been complied with) if the Planning Permission shall be quashed revoked or otherwise withdrawn or if the Commencement Date has not been initiated in accordance with section 56 of the 1990 Act before the expiration of the period specified in the Planning Permission.
11.10 Where the approval, consent, expression of satisfaction, agreement, confirmation or certification of the District Council or County Council or any officer of the District Council or County Council is required for any purpose under or in connection with the terms of this Deed such approval, consent, expression of satisfaction, agreement, confirmation or certification shall not be unreasonably withheld or delayed.
11.11 Without prejudice to the District Council’s and the County Council’s statutory rights the Owner and the Developer hereby grants to the District Council and/or the County Council or any person duly authorised or instructed by her an irrevocable licence at all reasonable times to enter such parts of the Site to inspect any of the works to be carried out for the purposes of the Development and any materials to be used in carrying out those works for any purpose directly or indirectly connected with or contemplated by this Deed.
11.12 The Owner shall give the District Council and the County Council prior written notice of any change of interests in the Site (save for any disposal of individual Care Units) 
occurring before all of the obligations under this Deed have been discharged such notice to give details of the transferee’s full name and registered office (if a company or usual address if not) together with the area of the Site purchased by reference to a plan. 
12. ENFORCEABILITY
12.1 No person shall be liable for any breach of any of the planning obligations or other provisions of this Deed after it has parted with its entire interest in the Site or its interest in the part of the Site in respect of which such breach occurs (but without prejudice to liability for any subsisting breach arising prior to parting with such interest). 
12.2 The obligations in this Deed shall not be enforceable against:
(a) any statutory undertaker carrying out its statutory functions;

(b) any individual owner lessee or Occupier of a Care Unit 
or any person deriving title from any such person;

(c) any Charge Holder or any person deriving title from any such person, unless and until it takes possession of the Site or the relevant part of it in which case it shall be bound by the obligations in this Deed to the extent of its interest in the Site but not further or otherwise. 
13. MORTGAGEE’S CONSENT 
The Mortgagee hereby consents to the Owner entering into this Deed and agrees that the security of the Legal Charge over the Site shall take effect subject to this Deed PROVIDED THAT the Mortgagee shall otherwise have no liability under this Deed unless it takes possession of the Site (or the relevant part thereof) in which case it too will be bound by the obligations as if it were a person deriving title from the Owner.
14. TENANT’S CONSENT 
Tenant 1 and Tenant 2 hereby consent to the Owner entering into this Deed and agree that the areas of leasehold land forming part of the Site shall take effect subject to this Deed PROVIDED THAT Tenant 1 and Tenant 2 shall otherwise have no liability under this Deed unless either of them commences or authorises another party to commence the Development in which case it/they too will be bound by the obligations.

15. VALUE ADDED TAX 
All consideration given in accordance with the terms of this Deed shall be exclusive of any valued added tax properly payable.
16. JURISDICTION  

This Deed is governed by and interpreted in accordance with the law of England and Wales.
IN WITNESS whereof the parties hereto have executed this Deed by the same remains undelivered until the day and year first before written 
Schedule 1 The Owners Covenants Stipulations and Obligations
Part 1: Covenants with the District Council
1. BRIDLEWAY AND ACCESS IMPROVEMENT SCHEME
1.1 The Owner covenants with the District Council:

(a) to submit a Bridleway and Access Improvement Scheme to the District Council
 for approval prior to the Commencement of the Development;
(b) not to Commence Development until it has submitted to and obtained the District Council’s approval of the Bridleway and Access Improvement Scheme; and
(c) not to cause or permit the Occupation of more than 80% of the Care Units until the Bridleway and Access Improvements have been completed to the District Council’s satisfaction and the District Council has issued a certificate confirming that the Bridleway and Access Improvements have been completed.  
2. COMMUNAL FACILITIES SCHEME
2.1 The Owner covenants with the District Council to 
(a) to submit the Communal Facilities Scheme to the District Council for approval prior to the Occupation of the Development;
(b) not to permit Occupation until it has submitted to and obtained the District Council’s approval of the Communal Facilities Scheme;
(c) not to cause or permit the Occupation of more than 80% of the Care Units until the Communal Facilities have been completed in accordance with the approved Communal Facilities Scheme [and the District Council have issued a certificate confirming the completion of the Community Facilities
]; and
(d) the Communal Facilities shall be retained in accordance with the approved Communal Facilities Scheme unless otherwise first agreed in writing by the District Council.  
3. CLINICAL COMMISSIONING GROUP CONTRIBUTION
3.1 The Owner covenants with the District Council:

(a) prior to Occupation of the Care Units to pay the Clinical Commissioning Group Contribution to the District Council; and
(b) not to Occupy or permit the Occupation of any Care Units until such time as the Clinical Commissioning Group Contribution has been paid to the District Council in accordance with paragraph 3.1(a), Part 1 of this Schedule 1. 

4. OCCUPATION RESTRICTION
4.1 The Owner covenants with the District Council to restrict Occupation of the Care Units to the Permitted Use in accordance with the following criteria:

(a) A Care Unit shall not be Occupied, unless otherwise agreed with the District Council in writing, other than by a Primary Resident and a spouse, partner,  full-time carer, or sibling of such a person (irrespective of the age of such spouse, partner, full-time carer or sibling and/or whether the spouse, partner, fill-time carer or sibling is in need of care) PROVIDED THAT if a Primary Resident in occupation of a Care Unit dies or vacates the Care Unit, the spouse, partner, full-time carer or sibling of such Primary Resident shall be entitled to remain within the Care Unit irrespective of whether they satisfy the age restriction and/or are in need of care by reason of old age, disablement, impaired mobility or medical needs; 

(b) A Primary Resident shall, as necessary, have access to domiciliary care from a provider registered with the CQC; and

(c) At least one Occupier of each Care Unit (other than a spouse, partner, full-time carer or sibling as set out in paragraph 4.1(a)) must be a assessed as requiring a Basic Care Package. 

Part 2: Covenants with the County Council 
5. HIGHWAYS CONTRIBUTION
5.1 The Owner covenants with the County Council:

(a) prior to Occupation of the Care Units to pay the Highways Contribution to the County Council; and
(b) not to Occupy or permit the Occupation of any Care Units until such time as the Highways Contribution has been paid to the County Council in accordance with paragraph 1.1(a), Part 2 of this Schedule 1. 
6. LIBRARY CONTRIBUTION
6.1 The Owner covenants with the County Council:

(a) prior to the Commencement Date to pay the Library Contribution to the County Council; and
(b) not to Commence the Development or permit Commencement of Development until such time as the Library Contribution has been paid to the County Council in accordance with paragraph 2.1(a), Part 2 of this Schedule 1. 
7. TRAVEL PLAN
7.1 The Owner covenants with the County Council:

(a) Not to Occupy any Care Units until the Travel Plan has been submitted to and approved by the County Council; and
(b) To implement the Travel Plan approved pursuant to paragraph 3.1(a), Part 2 of this Schedule 1 and use all reasonable endeavours to achieve the targets set therein. 
8. TRAVEL PLAN EVALUATION AND SUPPORT CONTRIBUTION  
8.1 The Owner covenants with the County Council:

(a) prior to the Commencement Date to pay the first instalment of £1,200 (one thousand, two hundred pounds) of the Travel Plan Evaluation and Support Contribution to the County Council; 
(b) not to Commence the Development or permit Commencement of Development until such time as the first instalment of the Travel Plan Evaluation and Support Contribution has been paid to the County Council in accordance with paragraph 4.1(a), Part 2 of this Schedule 1;
(c) to thereafter pay the remainder of the Travel Plan Evaluation and Support Contribution in the following instalments;

(i) on or prior to the first anniversary of Occupation of the Development to pay the second instalment of £1,200 (one thousand, two hundred pounds) of the Travel Plan Evaluation and Support Contribution to the County Council;

(ii) on or prior to the second anniversary of Occupation of the Development to pay the third instalment of £1,200 (one thousand, two hundred pounds) of the Travel Plan Evaluation and Support Contribution to the County Council;

(iii) on or prior to the third anniversary of Occupation of the Development to pay the fourth instalment of £1,200 (one thousand, two hundred pounds) of the Travel Plan Evaluation and Support Contribution to the County Council; and

(iv) on or prior to the fourth anniversary of Occupation of the Development to pay the fifth instalment of £1,200 (one thousand, two hundred pounds) of the Travel Plan Evaluation and Support Contribution to the County Council. 

Schedule 2 – Proforma

PURSUANT TO SECTION 106 AGREEMENT / UNILATERAL UNDERTAKING 

DATED

MADE BETWEEN

PLANNING PERMISSION REFERENCE

HCC DU REFERENCE

SITE ADDRESSS

SITE OWNER DETAILS

Name

Contact name

Address

Telephone nos

Main

Mobile

E-mail

EVENTS BEING NOTIFIED

Commencement Date – date: 

Occupation of Development (Number if relevant) – date: 

Completion of Development – date: 

COMPLIANCE WITH OBLIGATION(S)

Schedule




Paragraph

Details of obligation and compliance

PAYMENT OF S106 CONTRIBUTIONS 
	Payment Type
	Amount
	Interim Indexation
	Final Indexation
	Total
	Payable to

	Example

Education (primary)
	X

£
	Y

£
	Z

£
	X + Y

£
	Herts County Council 

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


Payment of S106 contributions can be made by BACS, CHAPS or cheque. In any event the form should be completed to ensure the payment is identified correctly and forward to:

a) The Chief Legal Officer
Hertfordshire County Council

County Hall

Pegs Lane 

Hertford

Hertfordshire

SG13 8DE

(Ref:013258)

b) To St Albans City and District Council 

Civic Centre

St Peter’s Street

St Albans

Hertfordshire

AL1 3JE (Ref: 5/2018/1324)
Schedule 3 – HCC planning obligations contributions table

Hertfordshire County Council Services planning obligations contributions table

	Bedrooms*
	1
	2
	3
	4
	5+
	1
	2
	3
	

	
	
	
	
	
	
	
	
	
	

	 
	HOUSES
	FLATS
	

	
	Market & other
	Market & other
	

	Library facilities
	£98
	£147
	£198
	£241
	£265
	£77
	£129
	£164
	

	 
	HOUSES
	FLATS
	

	 
	Social Rent
	Social Rent
	

	Library facilities
	£48
	£91
	£130
	£156
	£155
	£38
	£82
	£107
	

	*uses an assumed relationship between bedrooms and habitable rooms
	


All figures are subject to indexation and will be indexed using the PUBSEC index base figure 175
Schedule 4 – Plans

Plan 1: Site Location Plan  
Plan 2: Location of Access and Bridleway Improvements

EXECUTED and DELIVERED as a DEED on the date of this document

EXECUTED under the Common Seal of
ST ALBANS CITY AND DISTRICT COUNCIL
in the presence of:






Duly Authorised Officer

EXECUTED under the Common Seal of 

HERTFORDSHIRE COUNTY COUNCIL
in the presence of:


Chief Legal Officer/ Assistant Chief Legal Officer

EXECUTED as a DEED by
)
EILEEN MYRTLE PRIESTLAND
)



Signature of individual

in the presence of:
)

Witness Signature:

Witness Name:

Witness Address:

EXECUTED as a DEED by
)
DAWN SARA EMERTON
)



Signature of individual

in the presence of:
)

Witness Signature:

Witness Name:

Witness Address:

EXECUTED AS A DEED by
)

BARCLAYS SECURITY 
)
TRUSTEE LIMITED
)


)

by an authorised signatory, 
)

in the presence
)

of a witness
)




Signature



Name (block capitals) 

Witness signature

Witness name (block capitals)

Witness Address

EXECUTED AS A DEED BY 

BURSTON ROSE & GARDEN LIMITED 

acting by two directors or one director and its secretary

Signature of director

Signature of director/secretary
EXECUTED AS A DEED BY 

BURSTON NURSERIES LIMITED 

acting by two directors or one director and its secretary

Signature of director

Signature of director/secretary

EXECUTED AS A DEED BY 

CASTLEOAK CARE DEVELOPMENTS LIMITED 

acting by two directors or one director and its secretary

Signature of director

Signature of director/secretary
Date
2021
ST ALBANS CITY and DISTRICT COUNCIL
· and -

HERTFORDSHIRE COUNTY COUNCIL

· and -

EILEEN PRIESTLAND and DAWN SARA EMERTON
· and –
BARCLAYS SECURITY TRUSTEE LIMITED
· and –
BURSTON ROSE & GARDEN CENTRE LIMITED

-and –

BURSTON NURSERIES LIMITED

-and-

CASTLEOAK  CARE DEVELOPMENTS LIMITED
----------------------------------------------------

Deed of Agreement pursuant to S.106 
Town and Country Planning Act 1990 
(as amended) in relation to the development 
of land to rear of Burston Garden Centre 
North Orbital Road Chiswell Green St Albans 
Hertfordshire
---------------------------------------------------

Legal Services

St Albans City and District Council

Civic Centre St Peter’s Street St Albans Hertfordshire AL1 3JE REF: XXXX
�Confirming ownership position and current owners 


�Question to the District / County Council: can the works to the footway (mentioned as part of the Committee Report) just be included as part of the scheme / are part of the scheme. 


�Question to the County Council -: is this to be index linked and what to? The Committee Report suggests that the SPONS index has already been factored in. 


�County Council to confirm. Do the County Council have that we can  cross-refer to for clarity / to avoid dispute later?


�Question to Owner’s solicitor – there is a lease registration lending at the Land Registry in favour of Hertfordshire Fisheries. Please confirm to which part of the title this relates. 


�Council to confirm this is satisfactory. 


�District Council to confirm appropriate index


� County Council to confirm appropriate index


�to be agreed by the District Council 


�save for paragraph 4, Schedule 1. 


�Query to the Councils: would it be the County Council that approved the scheme or the District? 


�Question to the District Council – would they issue such a certificate? 
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